THE  LIBRARY 


THE  UNIVERSITY  OF 
BRITISH  COLUMBIA 


i  ''"'»•**  fli    '•. 


\ 


"^v 


The  Law 


APf^OINTMENT     AND     PROMOTION 


REGUL/R  A{|MY  OF  THE  UNITED  STATES, 


LIEUT.   WM    E.   BIRKHIMER, 

3d  U.  S.  ARTILLERY. 


"J 


A    PAPER 


RHAD    BEFORE 


THE   UNITED  STATES  MILITARY  lf(STlTUTE. 


WEST   POINT,   N.   Y. 


NEW  YORK : 

A.  G.  Sherwood  &:  Co.,  Printers,  76  E.-\st  Ninth  Street. 
1880.  . 


.* 


Digitized  by  tine  Internet  Archive 

in  2010  with  funding  from 

University  of  British  Columbia  Library 


V, 


http://www.archive.org/details/lawofappointmentOObirk 


THE     LAW 

OF 

APPOINTMENT    AND    PROMOTION 

IN    THE 

REGULAR    ARMY    OF    THE     UNITED    STATES. 

T.  Appointment  is  authority  conferred  by  virtue  of 
which  the  duties  of  an  office  may  be  performed. 

2.  Promotion  is  advancement  by  seniority  to  a  higher 
office. 

Advancement  to  a  higher  office  confers  new  authority: 
is  an  appointment.  Hence  every  promotion  is  an  ap- 
pointment. 

3.  The  terms  appointment  and  promotion  as  used  in 
the  laws  and  in  the  Army  are  arbitrary,  are  purely  tech- 
nical.    According  to  these, 

Appointment  is  authority  conferred  either  by  original 
entry  into  service,  or  by  selection  to  fill  a  vacancy. 

Promotion  is  advancement  by  seniority,  excluding  all 
idea  of  the  appointment  that  accompanies  it. 

The  law  of  appointment  and  promotion  in  the  regular 
Army  will  be  treated  under  the  following  heads,  viz: 

1.  Power  to  make  appointments. 

2.  Rules  governing  dates  of  commissions. 

3.  Choice  of  persons  for  office. 

4.  Rules  establishing  relative  rank. 

5.  The  law  of  promotion. 

The  three  forms  that  the  Goverruneflflj^  the  United 
States  has  assumed,  the  Revolutionary,  tl^Confederate, 
and  the  Constitutional,  have  each  had  its  influence  upon 
the  methods  of  making  appointments  and  promotions  in 
the  Army. 

Under  the  first,  all  powers  of  goviernment  vested  in  a 
Congress,  and  these  were  only  such  as  the  States  chose  to 
surrender;  in  this  they  were  changeable,   sometimes  with- 


drawing  the  rights  they  had  once  delegated.  This  they 
could  do  with  impunity,  as  there  was  neither  written  nor 
traditional  compact  between  them  defining  powers  of  gov- 
ernment. When  the  Revolutionary  War  broke  out,  men 
thought  only  of  the  common  cause;  all  mercenary  and 
private  considerations  were  sunk  by  the  people  and  the 
States.  Congress  was  indulged  in  large  powers.  At  this 
period  all  the  details  of  organization  and  discipline  of  the 
new  Army  (so  far  as  discipline  was  known  to  it)  were 
wrought  out  in  the  committees  of  that  body.  It  assumed 
the  right  to  appoint  officers  and  promote  them  as  it  saw 
fit.  But  the  fancy  that  the  military  force  was  to  be  Con- 
tinental in  fact  as  it  was  in  name  was  short  lived.  The 
first  burst  of  enthusiasm  passed,  when  men  became  colder 
and  more  calculating;  the  States  more  chary  of  parting 
from  their  rights  to  Congress;  and  demanded  the  return 
of  those  that  had  been  assumed.  Prominent  among  these 
was  the  power  to  make  appointments  and  promotions  in 
the  Army,  which  was  soon  split  up  into  thirteen  parts 
instead  of  remaining  a  unit.  Whoever  has  the  power  to 
make  appointments  and  promotions  in  a  large  Army  has 
control  of  a  powerful  patronage,  and  it  was  but  natural 
that  each  State  should  seek  to  retain  that  patronage  so  far 
as  its  own  troops  were  concerned.  This  assumption  of 
powers  by  Congress,  which  it  afterwards  was  constrained 
to  give  back  to  the  States,  gives  to  the  resolutions  of  that 
body  an  appearance  of  vacillation  that  can  only  be  under- 
stood by  bearing  in  mind  the  fact  that  the  powers  of  gov- 
ernment were  precarious.  The  line  of  demarkation  was 
in  some  instances  illy  defined  between  the  authority  of 
Congress  and  that  of  the  States.  This  led  to  confusion 
of  ideas  and  practice  in  the  Army  regarding  rank  and 
command  of  officers.  The  letters  of  the  actors  in  those 
scenes  and  the  Orderly  books  of  the  Regiments  show — , 
that  from  the  Fall  of  1777  down  to  the  day  the  Revolu- 
tionary Arnn'was  disbanded,  Boards  of  Officers  to  settle 
disputes  were  the  order  of  the  day;  in  the  midst  of  the 
most  active  campaign  they  held  their  sessions,  which  in 
the  winter  seasons  became  permanent.  These  Boards 
could  decide  in  par^cular  cases,  but  even  with  the  assist- 
ance of  Committees'bf  Congress  it  was  found  impossible 
to  lay  down  any  rule  of  promotion  that  would  be  invari- 
able in  its  application. 


The  Revolutionary  government  ended  March  i,  1781, 
when  the  Articles  of  Confederation  were  adopted.  By 
this  time  confusion  of  ideas  had  ceased.  The  Conti- 
nental Army  was  now  known  to  be  nothing  more  than  the 
banding  together  of  the  armies  of  the  States,  each  of 
which  ofificered,  clothed  and  fed  its  own  Regiments. 
Those  Articles  expressly  vested  the  power  of  appointing 
regimental  officers  of  and  below  the  rank  of  Colonel  in 
the  States,  together  with  the  filling  of  vacancies  below  that 
grade.*  The  power  to  promote  not  being  expressly  dele- 
gated to  Congress  was,  by  the  terms  of  that  compact, 
likewise  vested  in  the  States,  so  that  thenceforth  there 
was  no  possibility  of  disagreement  between  Congress  and 
the  States  on  that  subject. 

The  Articles  of  Confederation  were  in  force  until 
March  4th,  1789,  when  they  gave  way  to  the  Constitution 
under  which  we  now  live.  By  this  instrument  the  power 
of  appointment,  unless  otherwise  determined  by  law,  lies 
in  the  President,  subject  to  the  approval  or  disapproval 
of  the  Senate.  Although  there  have  been  numerous  con- 
troversies between  the  President  and  the  Senate  of  vital 
importance  to  the  Army  in  selecting  officers  or  executing 
particular  laws,  there  is  left  no  room  for  doubt  as  to  where 
the  appointing  power  iay.\ 

*  Articles  VII.   IX. 

•)•  I.  Note.  Par.  2.  Sec.  2.  Constitution  provides  that  the  Presi- 
dent shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  *  *  *  *  ,  and  all  other  officers  of  the 
United  States,  whose  appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law.  But  Congress  may,  by 
law,  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments.  Par.  3.  The  President  shall  have  power  to  fill  up 
all  vacancies  that  may  happen  during  the  recess  of  the  Senate,  by 
granting  commissions  which  shall  expire  at  the  end  of  their  next 
session. 

Par.  I.  Section  3  imposes  on  tlie  President  d^  duty  of  commis- 
sioning all  the  officers  of  the  United  States.*"      ^^^  ^ 

Remarks  : — The  line  does  not  seem  to  have  bee^drawn  as  to  who 
are  and  who  are  not  iii/,'iior  officers  in  the  sen.ie  of  the  Constitution. 
It  would  be  a  difficult  task  to  draw  it.  In  so  far  as  the  Army  is  con- 
cerned, while  tlie  right  to  appoint  its  inferior  officers  could  unques- 
tionably be  vested  in  the  President  alone,  it  has  rarely  been  done  for 
Regular  officers.  Few  commissioned  officers  of  the  Regular  force 
have  been  appointed  but  by  and  with  the  advice  and  consent  of  the 
Senate.      The  force  in  service  at  the  time  of  the  adoption  of  the  Con- 


It  also  declares  that  Congress  shall  have  power  to  make 
Rules  for  the  government  and  Regulation  of  the  land  and 
naval  forces.  In  so  far  as  the  matter  of  j)romotion  is 
concerned  this  power  has  been  exercised  in  perpetuating 
by  law  the  methods  that  were  practiced  during  the  first 
part  of  the  Revolutionary  War,  and  re-established  by 
President  Washington. 

It  will  thus  be  seen  that  the  rules  of  appointment  and 
of  promotion  in  the  United  States  Army  can  be  properly 
understood  only  when  viewed  in  the  light  of  the  contem- 
poraneous events  that  gave  rise  to  them. 

It  is  proposed  in  this  paper  to  briefly  review  the  events 
that  have  given  us  our  present  laws  on  the  subject,  that 
we  may  the  more  certainly  determine  what  they  are. 
Having  done  this,   some   general  remarks  may  be  submit- 

stitution,  except  as  to  the  mode  of  appointing  officers,  was  recognized 
by  law  as  the  military  establishment  of  the  United  States.  The 
President  held  that  the  incumbents  of  the  military  offices  then  exist- 
ing required  nominating  to  the  Senate,  and  they  were  accordingly 
appointed  in  the  manner  pointed  out  by  the  Constitution;  in  this  view 
it  is  here  held  that  he  was  entirely  correct.  It  was  the  only  method 
by  which  they  could  become  officers  of  the   United  States. 

The  President  has  sometimes  been  vested  with  the  power  of  alotie 
appointing  military  officers,  as  for  instance,  the  levies  of  1791;  the 
transitory  cavalry  of  1792;  the  provisional  army  of  1798  (some  of  the 
officers);  the  Assistant  Deputy  Qr.  Ms.,  1812,  the  latter  belonging  to 
the  regular  establishment.  While  the  authority  undoubtedly  lies  in 
Congress  to  give  the  President  alone  the  appointing  of  officers  for 
Regular  forces,  the  practice  has  been  not  to  do  it.  The  nomination 
of  Generals  has  always  needed  confirmation  by  the  Senate,  to  secure 
appointment. 

Courts  of  law  have  no  power  to  appoint  military  officers,  nor  have 
heads  of  departments.  Tlie  heads  of  departments  are  all  civil  offi- 
cers. Courts  deal  with  the  construction  of  laws  and  administer  them. 
This  provision  of  the  Constitution  was  intended  to  vest  the  appoint- 
ment of  the  clerks,  etc.,  in  the  heads  of  departments,  or  courts.  Not 
that  the  courts  should  appoint  clerks  for  the  War  Department,  or  the 
Postmaster  General  clerks  and  reporters  for  courts;  nor  that  either 
should  appoint  Colonels  or  Lieutenants  in  the  Army  ;  but  that  each 
head  of  department  t>r  court  could  appoint  the  under-officer  neces- 
sary to  carry  on  their  work.  (Story  on  Constn.  Sergeant,  Constitu- 
tional  Law.) 

The  question  was  debated  in  the  1st  Congress  under  the  Constitu- 
tion whether  Heads  of  Departments  were  ittferior  ojftceis,  in  the 
Constitutional  sense.  The  decision  seemed  to  be  that  they  were  not. 
In  these  debates  the  fact  was  made  manifest  that  povier  of  appoint- 
ment was  intended  to  extend,  so  far  as  powers  of  heads  of  Depart- 
ments were  concerned,  to  the  appointing  of  clerks,  etc.,  to  carry  on 
their  office  work. 


ted  upon  some  of  the  laws  as  they  now  exist;  the  bearing 
of  which  will  be  better  understood  when  we  are  ac- 
quainted with  the  circumstances  under  which  they  were 
enacted. 

Appointment  and  promotion  are  closely  allied  in  the 
mind  of  a  military  man:  still,  as  has  been  noticed,  they 
are  matters  entirely  distinct  and  separate.  And  although 
it  was  the  theory  during  the  Revolution  that  the  appoint- 
ing power  must  of  necessity  be  that  to  promote,  our 
present  (Constitution  does  not  so  provide,  but  the  con- 
trary. It  will  be  convenient,  therefore,  to  consider  the 
subjects  apart;  and  as  appointment  must  precede  promo- 
tion, it  will  be  considered  first. 

I.   Power  to  make  appointments. 

I'he  Continental    Army   was  already  officered  when  it 

This  view  lias  been  taken  by  all  commentators  on  the  Consti- 
tution. 

It  is  not  likely  tlie  President  would  approve  a  Bill  placing  the  ap- 
pointment of  Army  officers  in  the  hands  of  the  Secretary  of  War.  It 
might  pass  without  his  consent.  The  power  is  a  general  one  belong- 
ing to  Congress,  and  it  seems  that  they  should,  in  strict  propriety,  be 
the  party  to  decide  who  shall  appoint  inferior  officers  of  any  kind. 
If  a  law  vested  the  appointment  of  officers  in  the  Secretary  of  War, 
it  might  be  decided  unconstitutional.  It  would  certainly  l)e  at 
variance  with  the  real  intention  of  the  Constitution  as  expounded  by 
writers  on  that  instrument.  Although  the  Secretary  may  actually 
appoint  the  officers,  he  does  it  in  the  name  of  the  President. 

Par.  3.  Section  2.  does  not  provide  for  vacancies  that  happen 
while  the  Senate  is  in  session.  The  question  came  up  in  the  first  Presi- 
dent Adams'  time,  as  to  whether  the  President  could  fill  these 
vacancies.  The  President  maintained  he  could  (Works  of  John 
Adams,  Vol.  VHI,  pgs.  632-647.)  Sec.  McHenry  consulted  Gen- 
eral Hamilton,  and  then  gave  it  as  his  opinion  that  he  could  not;  in 
this  he  was  sustained  by  the  Attorney-General,  who  held  that  a  leg- 
islative Act  was  necessary  to  cover  the  case.  This  was  secured  by  Act 
of  July  16,  '98,  and  M'ch  3d,  1799.  In  an  opinion  given  in  1823-, 
Mr.  Wirt  (Kent's  Com.,  Vol.  I,  pg.  301.)  held  that  according  to  the 
reason  and  spirit  of  the  Constitution,  the  President  had  the  right  to 
appoint  to  vacancies  during  the  recess  of  the  Senate^^that  had  happened 
during  a  session  thereof.  Several  Attorneys-Generaisince  Mr.  Wirt's 
time  have  concurred  in  his  opinion.  This  has  been  the  practice,  and 
it  was  in  consonance  with  President  John  Adams'  views. 

The  question  has  been  elaborately  discussed  as  to  what  was  neces- 
sary to  complete  an  appointment  under  tlie  Constitution.  The 
Supreme  Court  held  in  the  case  of  Marbury  v.  Madison,  that  when 
a  commission  has  been  signed  by  the  President,  the  appointment  is 
final  and  complete.  Neither  the  delivery  of  the  commission,  nor  an 
actual  acceptance  of  tlie  office  is  indispensable   to  make  the  appoint- 


was  pl.iced  on  a  National  footing.  Congress  chose  the 
general  ofificers,  and  directed  that  Continental  commis- 
sions should  be  delivered  to  all  the  others,  who  wished  to 
accept  them,  through  the  hands  of  the  Commander-in- 
Chief.*  In  the  secret  instructions  given  him  when  he  set 
out  for  Cambridge  to  assume  command,  General  Wash- 
ington was  directed   to  appoint  ofificers  by  warrant  to  fill 

ment  perfect.  In  the  case  of  United  States  v.  Le  Baron  it  was  held 
that  the  nomination  and  confirmation  of  the  person,  the  signing  and 
sealing  of  his  commission,  completed  his  appointment.  (Story  on 
Const.,  Vol.  2,  pgs.  406-414.  Scott's  Digest,  pgs.  246  and  247.) 
This  opinion  of  the  Supreme  Court  in  Marbury's  case  was  totally 
disregarded  by  Mr.  Jefferson,  who  placed  his  right  of  construing  the 
laws  above  Judicial  decision.  He  held  that  delivery  of  the  commis- 
sion was  necessary  to  complete  the  appomtment. 

It  is  7iot  doubted,  if  the  question  came  up  no7v,  but  that  the  de- 
cision of  the  Court  would  govern.  Under  the  Revolutionaiy  Govern- 
ment the  fine  pointed  question  here  spoken  of  did  not  come  up;  nor 
under  the   Confederate. 

During  the  lifetime  of  the  first,  the  question  was  who  had  the 
right  to  name  the  person  for  office.  This  right  Congress  claimed  at 
first,  but  soon  gave  up  the  point.  The  President  of  Congress  in  all 
cases  signed  the  Commission  ;  but  this  was  considered  in  those  days 
to  have  no  effect  upon  the  appointment,  which  was  perfect  when  the 
State  warrant  issued  ;  or  the  States  in  any  manner  they  saw  fit  named 
the  person  for  the  office. 

Feb.  20,  1779,  the  President  was  directed  from  time  to  time  to 
send  blank  commissions  to  the  executive  powers  of  the  several  States 
for  the  officers  of  the  line  appointed  by  them.  When  a  vacancy 
occurred  in  any  Regiment  the  commanding  officer  informed  the 
executive  authority  of  the  State  to  which  the  Regiment  belonged. 
The  executive  authority  would  then  issue  Warrants  to  the  officers. 
They  then  sent  names.  Regiments,  etc.,  to  the  Board  of  War.  The 
Board  made  out  commissions,  attested  by  the  secretary  thereof.  They 
were  then  seni  to  the  President  to  be  signed.  He  sent  them  back  to 
the  Board  of  War,  when  they  were  recorded,  stamped  with  the  seal 
of  the  Board,  which  was  authorized  for  this  purpose,  March  8,  1779. 
This  was  the  rule  from  the  beginning  of  the  last  named  year  to  the 
adoption  of  the  Confederation.  The  appointment  was  considered 
complete  upon  the  issuing  of  the  Warrant,  for  then  the  appointing 
poiiier  had  performed  its  last  act  ;  the  rest  was  considered  matter 
of  record  only.  This  practical  view  of  the  case  conformed  to  the 
facts,  for  the  po7ver  lay'  in  the  State  executive  authority. 

The  Articles  of  Confederation  simply  transferred  this  power  of 
appointing  officers,  and  the  issuing  of  Warrants,  to  the  State  legis- 
latures. The  appointment  was  considered  complete,  then,  though 
the  President  had  afterwards  to  sign  the  commission,  as  narrated 
above. 

*  Proceedings  Congress,  June,   1775. 


any  vacancy  that  occurred,  until  the  authorities  of  the 
State  to  which  the  troops  belonged  could  be  heard  from, 
either  to  approve  or  to  appoint  others.*  This  deference 
to  State  authorities  shows  that  Congress  did  not  wish  to 
assume  unnecessary  powers  over  troops  already  in  ser- 
vice ;  and  in  officering  the  new  forces  raising  all  over  the 
country  the  greatest  diversity  marked  its  proceedings. 

For  the  North  Carolina,  South  Carolina  and  Georgia 
Regiments  blank  commissions  were  sent  to  the  States,  for 
all  officers  up  to  and  including  the  rank  of  Colonel. 
While  in  other  States,  adjacent  to  the  seat  of  government, 
even  the  lowest  subaltern  was  chosen  by  ballot.  When 
General  Schuyler  set  out  for  his  command,  destined  to 
invade  Canada,  several  hundred  blank  commissions  were 
given  him  for  his  Regiments.  In  all  cases  officers  exer- 
cised authority  only  by  virtue  of  a  commission  signed  b\- 
the  President  of  Congress. 

It  was  understood  at  this  time  that  Congress  alone  had 
the  power  to  fill  vacancies  in  the  Regiments  raised  by 
its  authority.^ 

The  matter  came  up  for  debate  early  in  the  Fall  of 
1775^*,  ^^d  received  earnest  consideration  during  several 
weeks.  After  this  the  Field  Officers  were  chosen,  by 
ballot ;  while  the  Company  Officers  were  selected  by  the 
States.  Such  was  the  general  rule  adopted  at  the  time, 
though  Congress  exercised  the  power  to  deviate  therefrom 
when  it  saw  proper  or  expedient  to  do  so. 

To  relieve  that  body  of  the  drudgery  of  details  fast 
accumulating,  in  the  matter  of  selection,  a  committee  of 
one  member  from  each  colony  was  appointed  near  the 
end  of  1775,  to  recei\e  all  applications  and  examine  into 
the  characters  of  the  several  persons  who  applied  for 
office  in  the  Army,  and  report  thereon/'  The  Committee 
acted    a   part  very  like   the    Military    Committee  of  the 

*  Secret  Journals  Congress,  June  1775.  ^L 

1  Letter,  Hancock  to  Gen.  Washington,  2  Aug.,  '76.  "  Letters 
to  Washington,"  Vol.  L 

2  Proceedings  Congress. 

Note.  Sept.  g,  1776,  Congress  resolved  that  ail  commissions 
(including  military)  issued  by  the  "United  Colonies"  should  be 
changed  to  issued  by  the  "  United  States." 

3  Proceedings  Congress,   Dec.  8,  1775. 


Senate  does  to-day  in  the  matter  of  appointments,  and 
the  action  of  Congress  upon  tlie  names  submitted  by  it 
was  similar  to  that  of  the  Senate  now-a-days  in  consider- 
ing nominations  reported  to  it  from  the  Military  Com- 
mittee. 

The  views  of  Congress  as  to  its  power  of  appointing 
officers  may  be  inferred  from  a  resolution  of  Jan'y  19, 
1776.  At  that  time  our  arms  in  Canada  had  suffered 
disastrous  reverses.  It  was  necessary  to  raise  more  Regi- 
ments in  the  adjacent  Colonies  to  strengthen  our  forces 
in  that  quarter.  Events  pressed;  delay  could  not  be  tol- 
erated. It  was  under  these  circumstances  that  a  resolu- 
tion passed  directing  blank  commissions  to  be  issued  by 
the  President  for  all  the  officers  of  the  Regiments  being 
thus  raised,  who  were  to  be  appointed  by  the  Provincial 
authorities,  without  first  referring  them  to  Congress.  But 
it  was  expressly  stated  that  this  action  resulted  from  the 
necessities  of  the  case,  and  was  not  to  be  drawn  into  a 
precedent. 

The  defeat  of  the  Americans  in  August,  1776,  deter- 
mined Congress  to  re-organize  the  Army  in  September 
upon  a  basis  of  88  Battalions.  It  was  now  Resolved  to 
place  the  appointing  of  all  the  officers  and  filling  of  all 
vacancies  in  the  hands  of  the  State  governments,  general 
officers  excepted.  This,  it  will  be  observed,  was  giving 
to  the  States  what  Congress  had  before  maintained  was 
its  exclusive  prerogative. 

There  was  no  Cavalry  in  service  at  this  time.  There 
was  only  one  Regiment  of  Artillery.  The  resolution  was 
construed  as  applying  only  to  the  Infantry,  and  no 
attempt  was  ever  made  by  virtue  of  it  to  influence  ap- 
pointments or  promotions  in  the  Cavalry  or  Artillery.' 

Although  the  right  to  appoint  officers  was  here  given 
back  to  the  States,  or  rather  taken  back  by  them,  it  not 
unfrequently  happened  that  they  neglected  to  use  it,  and 
the  duty  devolved  upon  Congress,  either  directly  or 
through  the  hands  of  the  Generals. 

The  danger  of  capture  at  Philadelphia  impelled  Con- 
gress to  adjourn  to  Baltimore  in  December,  1776.  It  was 
here,  on  the  27th  of  that   month,    it  gave   General  Wash- 

>  Letter  of  Gen.  Washington  to  Joseph  Reed,  17S1,  (Pa.  Ar- 
chives.) 


ington  those  powers  commonly  known  as  Dictatorial. 
These  were,  in  brief,  to  do  whatsoever  he  deemed  neces- 
sary for  the  successful  prosecution  of  the  war.  Among 
other  powers  he  was  authorized  to  raise  i6  Battalions  of 
Infantry,  to  appoint  all  the  officers,  to  raise  3,000  Light 
Horse,  3  Regiments  of  Artillery,  and  a  Corps  of  Engi- 
neers, and  to  establish  their  pay.  He  was  also  to  remove 
all  officers,  and  fill  all  vacancies  under  the  rank  of  Briga- 
dier General,  ^  throughout  the  Army.  Except  as  to  raising 
the  Engineers,  "  these  powers  were  exercised  by  the  Com- 
mander-in-Chief, who  availed  himself  of  the  opportunity 
to  give  places  to  many  deserving  officers  thrown  out  in 
the  recent  reorganization.^ 

It  deserves  notice  that  the  troops  raised  under  this  au- 
thority were  upon  a  different  footing  from  all  others  in 
the  Continental  Army.  Their's  was  a  National,  not  a 
local  character.  The  officers  were  appointed  by  the 
Commander-in-Chief,  and  the  troops  were  recruited  from 
the  country  at  large,  instead  of  particular  localities.  In 
fact,  in  this  respect  they  were  like  the  Regular  Army  to- 
day. As  the  States  had  no  control  over  them,  so  likewise 
they  took  no  interest  in  them,  until  finally,  in  1780,  the 
"  16  additional  Battalions,"  as  they  were  always  called,  and 

1  Proceedings  Congress,   December  27,  1776. 

2  A  most  elaborate  plan  for  an  Engineer  Corps  was  submitted  to 
the  General  by  Colonel  Rufus  Putnam,  Chief  Engineer  of  the  Main 
Army,  in  the  Fall  of  1776.  But  in  submitting  it,  he  looked  abroad 
for  officers  for  the  Corps.  He  confessed  that  he  was  not  equal  to  the 
duties  of  its  Chief.      [American  Archives,   V  Series,  Sept.  26,  1776.] 

Congress  gave  the  Committee  of  Secret  correspondence  so  early 
as  Dec.  2,  1775,  directions  to  procure  four  good  European  Engi- 
neers. (See  letter  of  James  Lovell  to  Genl.  Washington,  Vol.  I,  p. 
408,  corresp.  Amer.  Revolution.)  A  compact  to  this  effect  was  entered 
into  13  Feb'y,  1777,  by  Benj.  Franklin  and  others,  at  Paris,  with  four 
French  officers,  who  received  leaves  of  absence  for  the  purpose.  The 
compact  was  confirmed  by  Congress  July  8,  1777.  OnJuly22d,  1777, 
Chevalier  Duportail  Colonel  of  Engineers,  the  ranking  officer  among 
these  Frenchmen,  was  placed  in  command  of  all'Engineers  in  U. 
S.  service.  On  this  day,  therefore,  the  Engineer  Corps  of  tlie 
Revolution  was  established.  Tlie  Chief  was  soon  after  made  a 
Brigadier  General. 

3  Rufus  Putnam,  late  Chief  Engineer,  was  appointed  Colonel  of 
one  of  these  Regiments.  Wilkinson,  afterwards  Brigadier  General 
commanding  the  Army,  was  made  Lt.  Col.  of  one  of  them.  He 
says  [Memoirs,  Vol.  I,  pg.  158,]  that  General  Washington  allowed 
him  to  select  the  Company  officers  of  3  companies. 


the  Cavalry  and  Artillery  were  glad  enough  to  surrender 
their  peculiarly  National  distinctions  and  be  placed  in 
the  quotas  of  the  various  States/ 

The  exceptional  powers  here  given  General  Washing- 
ton were  well  understood  as  not  derogating  from  the 
rights  of  the  States  to  officer  their  troops.  Similar, 
though  not  so  extensive,  powers  were  given  Gates  when 
he  took  command  of  the  Northern  Army  in  '76,  to  Gen- 
eral Washington  after  the  battle  of  Brandywine,  and  to 
both  (iates  and  Greene  when  they  successively  assumed 
command  of  the  Southern  Department  in  1780." 

The  views  of  the  Commander-in-Chief  upon  the  plan 
adopted  for  making  appointments  in  the  State  lines  may 
be  judged  by  the  following  extracts  from  a  letter  to  the 
President  of  Congress,  dated  December  20th,  1776.  He 
says: 

"  I  have  labored  ever  since  I  have  been  in  service  to 
"  discourage  all  kinds  of  local  attachments  and  distinc- 
"  tions  of  country,  denominating  the  whole  by  the  greater 
"name  of  American,  but  I  have  found  it  impossible  to 
"overcome  prejudices,  and,  under  the  new  establishment, 
"I  conceive  it  best  to  stir  up  an  emulation;  in  order  to 
"  do  this  would  it  not  be  well  for  each  State  to  furnish, 
"  though  not  to  appoint,  their  own  Brigadiers  ?  This,  if 
"  known  to  be  part  of  the  establishment,  might  prevent  a 
"  good  deal  of  contention  and  jealousy,  and  would,  I 
"  believe,  be  the  means  of  promotions  going  on  with 
"more  satisfaction  among  the  higher  officers."  In  con- 
formity with  these  views,  the  practice  afterwards  obtained 
of  consulting  the  Delegates  from  each  State  when  a  gen- 
eral officer  was  wanted  for  its  troops,  and  choosing  the 
person  they  nominated.  It  needed  only  this  point  gained 
to  take  from  Congress  all  save  the  semblance  of  power  in 
the  appointment  of  officers.  It  continued  always  to  vote 
for  the  Generals,  but  almost  without  exception  at  State 
dictation. 

Such  was  the  state  of  affairs  when  the  Articles  of  Con- 
federation went  into  effect  March  i,  1781.  By  Article 
7,  the  right  to  make  all  appointments  and  fill  all  vacancies 
among  the  officers  of  troops  raised   by  the  States,  of  and 

'  Kapp's  Steuben,  pg.   335. 

2  Proceedings  Congress,   1776-77-80. 
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below  the  rank  of  Colonel,  was  reserved  to  the  State 
Legislatures.'  At  this  time  the  practice  of  choosing  Colo- 
nels had  ceased  in  the  Army,  from  the  inconvenience 
attending  the  exchanging  of  them  when  taken  prisoners,' 
as  the  British  Colonels  were  all  General  Officers.  The 
Articles  of  Confederation  intended  to  place  every  line 
appointment  below  the  rank  of  Brigadier  General  in  the 
hands  of  the  States.  As  they  also  named,  though  did  not 
appoint  the  General  Officers,  their  power  in  the  matter  of 
line  appointments  was  practically  complete,  and  continued 
so  to  the  end  of  tlie  Confederation. 

The  Constitutional  Government  was  inaugurated  March 
4,  1789.  In  so  far  as  the  Regular  Army  is  concerned, 
that  instrument  leaves  no  doubt  as  to  who  has  the  ap- 
pointing power  of  its  Officers.^ 

The  preceding  remarks  refer  only  to  the  appointment 
of  Officers  of  the  Line — the  Artillery,  Infantry  and  Cav- 
alry. Congress  assumed  at  first  and  down  to  the  adop- 
tion of  the  Constitution  exercised  the  right  to  choose 
Officers  of  the  (renerai  Staff.  On  different  occasions 
this  power  was  delegated  to  General  Officers  and  Heads 
of  Departments,  but  without  allowing  any  claim  to  be  set 
up  by  any  one  detracting  from  its  perfect  control  of  the 
matter.'  There  is  no  doubt  but  that,  had  the  States 
insisted  on  making  Staff  appointments,  the  right  would 
have  been  conceded  them.  It  may  seem  strange  they  did 
not  do  it.  The  fact  is,  however,  the  Staff  was  so  miser- 
ably organized  that  it  was  not  attractive  to  men  who 
could  not  appreciate  nor  understand  it.  Officers  did  not 
want    to   serve  in  it.     The  clothing,  feeding,  transporting 

'  Article  IX  confined  this  rule  to  regimental  Officers.  The 
choice  of  Staff  Officers  and  Generals,  everything  e.\cept  regimental 
Officers,  was  left   with  Congress  by  the  Articles  of  Confederation. 

2  See  McHenry's  Report,  Mil.  Affairs,  Vol.  I,  p.  124,  (which  he 
got  from  Genl.   Washington). 

^  See  page  5  and  Note  thereto.  Althougli  Congress  might  by 
law  vest  the  appointment  of  Army  Officers  in  the  head  of  Depart- 
ment, it  is  not   likely  it  will   l)e  done. 

By  the  usage  and  construction  given  the  Constitution,  regular 
Officers  will  be  appointed  only  in  two  ways — either  by  the  Presi- 
dent alone  or  upon  his  nomination,  with  the  advice  and  consent 
of  the  Senate. 

<  Proceedings  Congress,    Nov.    17,   1778. 
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of  troops  and  attending  the  sick,  was  not  then  the  path 
to  glory,  but  rather  to  embarassment  and  disgrace.  Few 
men  of  reputation  wanted  to  go  into  the  Staff;  the  States 
found  no  patronage  in  it,  and  were  quite  willing  to  leave 
the  whole  business  alone  to  Congress/ 

2.  Rules  governing  dates  of  commissions. 

In  the  beginning  of  the  Revolutionary  struggle  the  rule 
was  followed  of  dating  the  commission  on  the  day  of 
appointment.  In  case  Officers  were  taken  into  Conti- 
nental service  who  had  been  previously  commissioned  by 
their  State  Government,  their  new  ones  received  the  same 
date  as  their  old.  Little  attention  was  paid  to  this  mat- 
ter, in  the  first  moments  of  popular  enthusiasm,  but 
when  Officers  commenced  to  feel  the  realities  of  military 
life,  the  date  of  their  commission  was  found  to  be  an 
important  matter. 

Vacancies  were  then,  as  now,  divided  into  two  classes, 
viz:  Accidental  and  original.  The  former  included  those 
arising  from  the  casualties  of  service  in  established  corps. 
The  latter,  all  other  vacancies  created  by  proper  author- 
ity.    The  rule  above  given   was   common  for  both  classes 

'  When  Greene  was  made  (^uarleimaster-Genl.  in  1778,  it  was 
under  protest,  and  only  at  the  solicitation  of  Genl.  Washington  that 
he  undertook  it.  He  hated  the  place.  He  wanted  a  command  in 
the  field,  where  he  could  distinguish  himself.  This  was  the  general 
feeling  in  the  Army,  as  the  correspondence  of  those  times  shows. 
If  it  was  fortunate  for  Genl.  Greene's  fame  and  his  country's  glory 
that  he  was  relieved  from  his  staft"  position  in  time  to  take  com- 
mand of  the  Southern  Army,  after  the  disaster  at  Camden,  it  was  no 
less  fortunate  for  the  country  that  Col.  Pickering  was  his  successor 
as  Quarter-Master-General.  He  took  charge  of  the  Department  in 
the  midst  of  a  campaign,  under  a  new  organization,  and  one  that 
Greene  had  declared  was  intended  to  disgrace  its  Chief.  By  his 
intelligence,  industry  and  attention  to  business,  he  successfully  car- 
ried the  new  plan  into  operation.  To  do  this  he  had  to  change  the 
personnel  of  the  Department  entirely.  He  cut  off  every  superfluous 
officer.  He  swept  away  every  abuse  however  sanctioned  by  usage. 
By  his  exertions  he  kept  the  Army  from  starving,  when  the  Treasury 
was  empty,  and  to  raise  money  to  secure  transportation  for  provis- 
ions, others  had  to  be  sold.  He  was  prosecuted  with  civil  suits  for 
his  actions  as  a  public  Officer,  and  some  of  his  Deputies  were 
sued  by  the  public  creditors.  He  held  to  the  even  tenor  of  his 
way  inflexibly,  saving  millions  to  the  Treasury,  until  the  ad- 
vent of  Mr.  Robert  Morris,  Superintendent  of  Finance,  put  the 
money  affairs  of  the  States  on  a  more  eligible  basis,  and  introduced 
the  system  of  supplying  the  Army  by  contract. 
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down  to  October  lo.  1776/  when  it  was  Resolved :  "  That 
commissions  be  made  out  to  all  the  Ofificers  of  the  Regi- 
ments in  the  service  of  the  United  States,  who  have  been 
appointed  in  the  place  of  those  resigning  or  promoted, 
and  bear  date  the  days  on  which  the  resignations  and 
promotions  were  respectively  made."  This  rule  has  been 
adhered  to  for  accidental  vacancies  from  that  day  to  the 
present  time.  Occasionally  there  has  been,  for  particular 
reasons,  such,  for  instance,  as  the  Officer  entitled  to  pro- 
motion being  in  trouble,  a  deviation  from  it,  but  nothing 
to  impair  its  integrity;  so  that,  if  there  is  in  our  service 
to-day  a  firmly  rooted  rule,  it  is  the  one  under  consid- 
eration. 

With  regard  to  filling  original  vacancies.  Congress  Re- 
solved, April  I,  1777,  "that  no  Officer  appointed  already, 
or  hereafter  to  be  appointed,  in  the  Army  of  the  United 
States,  shall  take  rank  by  virtue  of  an  antedated  commis- 
sion, but  rank  shall  be  determined  by  time  of  appoint- 
ment, unless  otherwise  directed  by  special  Resolution  of 
Congress."  The  antedated  commission  here  referred  to 
was  one  issued  by  the  authority  of  a  particular  State. 

These  rules  had  from  necessity  to  be  enforced  with  an 
impartial  and  firm  hand.  The  attempt  to  foist  the  French 
Officers  who  came  over  in  the  Amphitrite'  on  the 
Army  in  violation  of  them,  caused  an  explosion  that 
threatened  serious  consequences.  These  Frenchmen, 
guilelessly  enough,  got  Brevets  exceeding  their  real  rank 
before  they  left  France,  and  dated  several  months  back. 
As  too  much  could  not  be  done  for  foreigners,  when  the 
tide  of  popular  favor  was  at  its  flood,  they  were  admitted 
into  our  Army  with  rank  and  date  of  their  Brevet  com- 
missions.' This  put  them  ahead  of  the  American  Officers 
of  like  grade,  brought  into  service  by  the  various  Reso- 
lutions of  the  latter  part    of  the    preceding  year,  who  all 

'  Proceedings  of  Congress. 

2  This  vessel  brought  over  about  20  officers,  Du  C'oudray  at 
their  head,  to  organize  a  Corps  of  Artillerists  and  Engineers. 

3  See  Knox  to  Washington.  June  5,  '77.  Congress  declared  that 
in  dating  back  these  French  Officers'  commissions,  it  only  intended 
the  dates  thereof  should  determine  their  rank  as  among  themselves. 
As  regards  Americans,  it  was  intended  they  should  rank  only  from 
day  of  appointment.  Although  the  foreign  gentlemen  doubted  this, 
there  was  nothing  to  do  l;ut  submit. 
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dated  Jan'y  i,  1777.  This  caused  trouble  at  once,  when 
Congress  changed  the  dates  of  the  Frenchmen's  appoint- 
ments to  the  day  they  were  taken  in  our  service,  in 
accordance  with  the  general  plan.  There  were  some  ap- 
parent deviations  from  this  rule,  as  applicable  to  original 
appointees.  But  a  closer  examination  will  show  they 
were  only  apparent,  and  that  the  spirit  of  the  rule  was 
preserved.  For  instance,  gentlemen  acting  as  Engineers, 
as  Volunteer  Aids-de-camp,  and  the  like,  were  sornetimes 
given  commissions  dated  back  months,  and  even  years, 
but  in  no  instance  did  they  go  back  further  than  the  ser- 
vice began  for  which  they  were  granted. 

Of  course  no  man  could  understand  the  rules  of  ser- 
vice in  the  Army,  which  were,  to  a  great  extent,  the  work 
of  his  own  hand,  better  than  President  Washington. 
We  might  naturally  expect,  therefore,  that  in  all  settled 
matters,  not  changed  by  the  Constitution,  he  would  be 
inclined  to  allow  the  military  establishment  to  go  on  in  its 
accustomed  way.  Such  was  the  fact.  The  small  force 
in  service  of  the  Confederation  was,  September  29,  1789, 
adopted  by  Congress  as  the  military  establishment  of  the 
United  States.  It  was  slightly  increased  by  Act  of  April 
30.  1790,  and  the  commissions  of  all  dated  back  to  Sept. 
29th,  1789,  giving  each  the  same  start  under  the  new 
government.^ 

In  filling  vacancies  caused  by  casualties  of  service,  the 
rule  as  handed  down  from  the  Revolution  was  followed 
of  dating  the  commission  back  to  the  day  the  vacancy 
occurred.^ 

Original  appointments  dated  from  the  day  of  confirma- 
tion. Original  appointments  declined,  left  the  vacancy 
as  though  no  appointment  had  been  made,"'  i.  e.,  original. 

Under  President  Washington's  firm  and  unerring  guid- 
ance the  whole  machinery  of  Army  organization  ran  with 
clock-work  smoothness.  His  successor  was  a  striking 
contrast  to  him,  in  this  respect.  Mr.  Adams  was  essen- 
tially non-military.*  He  did  not  understand  that  there 
were  time-honored  customs  of  service  that  he  should  re- 
spect. He  knew  that  the  Constitution  made  him  Com- 
mander-in-Chief of  the    Army,    hence,    so    far    as  it  was 

'  Executive  Journals  Senate,  |une  30,  1790.  2  Ibid.  ^  Ibid. 
■•  Works  of  John  Adams,  Vol.  8. 
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concerned,  he  had  an  illy-defined  idea  that  his  prerogatives 
were  almost  boundless.  He  did  not  propose  to  be 
guided  by  or  respect  any  rides  of  service.  President 
Adams'  views  of  his  entire  right  to  fix  the  dates  of  com- 
missions in  case  of  original  appointments,  can  be  gathered 
from  the  following  circumstance.^  He  had  in  July,  1798, 
nominated  a  Capt.  in  the  Navy  to  date  back  several 
months,  which,  if  agreed  to,  would  place  him  over  the 
heads  of  several  others  then  in  service.  A  committee  of 
the  Senate  waited  on  the  President  to  receive  his  views 
on  the  subject,  when  he  expressed  himself  to  the  effect 
that  "  he  was  exclusively  invested  with  the  power  of 
settling  the  rank  of  Officers  on  their  receiving  appoint- 
ments from  the  Senate,  and  that  the  insertion  of  the  time 
from  which  they  were  to  take  rank  was  not  of  consequence 
to  that  body,  and,  therefore,  might  or  might  not  be  acted 
on  by  it.'"^  The  Senate,  however,  did  not  take  this  view, 
but  rejected  the  part  of  the  nomination  fixing  the  date  of 
rank,  which  left  the  appointment  to  date  from  the  day  of 
confirmation. 

1  Executive  Journal,  Senate.   Vol.  I. 

2  A  case  in  the  Navy  brought  out  President  Adams'  views  in 
another  matter,  which,  if  the  principle  had  obtained  in  the  Army  or 
Navy,  would  have  led  to  interminable  confusion.  When  the  Navy 
was  increased  in  1794,  Captains  Talbot  and  Truxton,  among  others, 
were  appointed  to  command  vessels.  The  Navy  was  reduced  in 
1796,  and  Talbot  went  out,  though  he  ranked  Truxton.  President 
Washington  did  not  formally  dismiss  him,  but  informed  him  that, 
owing  to  Act  of  Congress,  his  pay  and  subsistence  was  to  cease,  but 
asked  him  to  hold  himself  in  readiness  to  respond  to  his  country's 
call. 

President  Adams  nominated  him  again  in  1798,  and  he  was  con- 
firmed Captain,  May  11,  that  year.  He  claimed  that  he  ought  to 
rank  from  date  of  his  '94  commission.  The  Execuiive  supported 
him,  and  took  the  ground  that,  though  Talbot  was  reduced  from  his 
Captaincy  in  '96,  his  original  commission  had  7't'sh'(/  in  him  a  legal 
title  and  estate  in  his  othce,  that  reduction  had  not  taken  away.  It 
no  more  took  from  him  his  office  than  shaking  off  the  apples  is  cut- 
ting down  the  tree.  He  cited  the  case  of  the  Dukes  of  Norfolk, 
who,  because  of  their  religion,  were  disqualified  from  discharging  the 
duties  of  their  offices,  but,  nevertheless,  their  offices  and  titles 
descended  from  generation  to  generation  without  any  degradation  of 
rank.  In  conformity  with  these  views  he  ordered  Talbot's  commis- 
sion to  date  back  to  June  4,  1794. 

Had  these  views  been  held  and  practiced  by  Mr.  Adams'  suc- 
cessors, every  officer  who  went  out  of  service  at  a  reduction  of  the 
Army,  would  have  a  right  to  consider  himself  not  out  of  service,  but 


The  Presidents  have  dated  Officers'  commissions  on 
days  preceding  that  of  confirmation,  and  sometimes  on  a 
subsequent  day  when  particular  circumstances  called  for 
it.  On  Feb'y  nth,  1809,^  President  Jefferson  nominated 
Peter  Gansevoort,  of  New  York,  and  Wade  Hampton,  of 
South  Carolina,  for  Brigadier  Generals.  Hampton  was 
confirmed  the  13th,  but  Gansevoort  went  over  until  the 
15th.  The  President,  however,  dated  both  commissions 
on  the  15th.  The  same  thing  occurred  in  1814.  Izard 
and  Brown  were  nominated  for  Major  Generals,  January 
21.  The  former  Avas  confirmed  the  22nd.  Brown's  case 
was  postponed,  and  he  was  confirmed  on  the  24th.''  Both 
commissions  dated  on  the  latter  day.  It  will  thus  be  seen 
that  the  Executive  has  claimed  and  been  allowed  to  exer- 
cise discretionary  powers  in  dating  original  commissions. 
Where  that  power  is  to  find  its  limit  is  a  questioti  for 
hifti  and  the  Senate  perhaps  to  decide.  In  case  of  vacan- 
cies being  filled  during  the  recess  of  the  Senate,  they 
have  been  nominated  to  date  back  to  day  of  appointment., 
and,  of  course,  at  the  option  of  the  Senate,  confirmed 
accordingly. 

3.  Choice  of  persons  for  office. 

As  the  power  to  appoint  is  necessarily  the  one  to  select 
the  appointees,  it  will  be  readily  understood  from  what 
precedes,  that  Congress  during  the  Revolution  had  a 
very  uncertain  control,  when  at  all,  over  the  matter. 

Genl.  Washington  was,  when  chosen  Commander-in- 
Chief,  a  Delegate  from  Virginia.  He  had  never  filled 
any  position  that  would  qualify  him  for  his  new  and 
onerous  duties.  There  was,  nevertheless,  in  the  minds  of 
his  associates,   a  deeply-grounded   belief  that  he  was  the 

as  on  waiting  orders,  to  come  in  again,  with  old  date  of  commission. 
[See  Works  of  John  Adams,  Vol.  8,  pg.  669.]  The  Senate  occupied 
a  position  somewhat  similar,  so  far  as  effect  was  concerned,  in  the 
ground  they  took  in  1822  regarding  the  4  reduced  Colonels,  whom 
they  always  maintained  were  never  out  of  service. 

'  Ex.  Journals,  Senate. 

2  When  the  2d  Regt.  Artillerists  and  Engineers  was  raised  in 
1798,  Maj.  Daniel  Jackson  and  several  Lieuts.  were  postponed  in 
confirmation.  The  Lieuts.  were,  however,  confirmed  on  the  4th  of 
June,  except  one,  confirmed  on  the  5th.  The  commissions  of  all, 
including  those  confirmed  the  1st,  4th  and  5th,  were  dated  on  the  4th. 
Maj.  Jackson  was  confirmed  on  the  4th,  and  was  commissioned  that 
day. 
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man  for  the  place.  This,  added  to  the  desire  to  secure 
the  central,  influential  and  powerful  Colony  of  Virginia 
firmly  to  the  cause,  by  giving  her  a  proper  influence, 
secured  his  being  chosen  unanimously.  There  was  great 
opposition  to  the  choice  of  Lee  and  Gates,  but  as  the 
Commander-in-Chief  wanted  the  benefit  of  their  experi- 
ence in  organizing  the  embryo  Army,  they  were  elected  ; 
the  first  as  Major  General  and  the  second  as  Adjutant 
General,  with  the  rank  of  Brigadier.^  Montgomery, 
though  an  ex-British  Officer,  was  known  to  be  loyal  to 
the  patriot  cause,  having  an  American  and  Whig  wife. 
The  other  General  Officers  were  selected  for  their  local 
influence;  some  of  them  were  very  indifferent  characters: 
as  there  was  no  retired  list  in  those  days  for  the  aged  and 
superannuated,  there  was  no  way  to  rid  the  Army  of 
them;  they  continued  to  hold  their  commissions  and  kept 
young  and  better  men  in  the  lower  walks  of  the  profes- 
sion, where  their  abilities  were  lost  to  their  country.' 

After  the  Generals  were  chosen,  Congress  had  nothing 
to  do  but  to  accept  the  lower  grades  of  Officers  as  they 
found  them.'  As  these  had  been  appointed  in  all  sorts 
of  ways,  they  were  found  to  be  all  sorts  of  characters, 
mostly  bad.  It  had  been  the  fashion  to  allow  the  men 
to  choose  their  officers  in  some  cases.  Of  course  they 
could  not  enforce  discipline,  and  the  correspondence  and 
histories  of  those  times  prove  what  an  ignoble  failure  the 
attempt  ended  in.  Still,  in  1861,  Congress  were  weak 
enough  to  direct  that  Officers  of  U.  S.  Volunteers  should 
be  chosen  in  that  way.  The  latter  attempt,  as  the  former, 
proved  utterly  destructive  of  military  spirit  in  the  ofificers 
and  subordination  in  the  men.  It  always  will:  and  let 
us  hope  we  have  seen  the  last  of  it  in  this  country. 

The  reorganization  of  November  4,  '75,  was  a  reduc- 
tion in  the  number  of  Regiments.  Those  officers  who 
had   served  with   approbation   and   were  willing  to  stay, 

1  For  full  account  of  the  transactions  here  mentioned,  see  Spark's 
Writings  of  Washington. 

2  When  Congress  wanted  to  rid  the  service  of  an  officer  it  simply 
informed  liim,  as  it  did  Genl.  Lee  after  he  had  been  court-martialed, 
that  it  had  no  further  need  for  his  services.  This  could  not  be  done 
with  the  native  American  officers  (generals),  as  each  State  backed  up 
Its  own. 

3  Proceedings  of  Congress,  1775. 


were  given  preference  over  all  others,  and  when  there 
was  a  superfluity  the  Commander-in-Chief  was  directed 
to  select  those  who  should  remain/ 

The  committees  sent  to  the  Army  invading  Canada 
were  directed  to  consult  the  General  Officers  in  that 
quarter  in  selecting  officers  for  the  new  forces.  It  v/as 
General  Washington's  practice  in  all  cases  of  this  kind  to 
leave  the  selection  to  the  General  Officers  of  the  various 
State  Lines,  for  already  the  invincible  repugnance  of  the 
troops  of  one  State  to  serving  under  officers  from  another 
divested  the  Army  of  any  truly  National  character. 

In  spite  of  all  attempts  to  elevate  the  tone  of  the  offi- 
cers they  remained  far  below  General  Washington's 
standard.  As  an  incident  pertinent  to  the  subject,  it  may 
be  narrated  that  Joseph  Reed,  Adjutant  General,  writing 
in  the  Fall  of  '76,  spoke  of  just  having  passed  by  a 
Captain  who  was  shaving  one  of  his  men.  Knox,  writing 
about  the  same  time,  said  :"  "  There  is  a  radical  defect 
"  in  our  Army — the  lack  of  Officers.  We  ought  to  have 
"men  of  merit.  Instead,  the  bulk  of  the  Officers  of  the 
"  Army  are  a  parcel  of  ignorant,  stupid  men,  who  might 
"make  tolerable  soldiers,  but  bad  Officers."  General 
Washington  joined  heartily  in  these  sentiments,  and 
pressed  on  the  President  of  Congress  the  absolute  neces- 
sity of  having  to  command  the  troops  gentlemen,  men  of 
honor  and  known  integrity.  Accordingly,  in  raising  the 
88  Battalion  Army,  authorized  Sept.  16,  1776,  we  find  it 
recommended  to  the  States  to  consult  with  their  Generals 
and  promote  such  of  their  officers  as  had  distinguished 
themselves,  particularly  by  attention  to  military  discipline; 
that,  thereafter  all  those  appointed  should  be  men  of 
honor  and  known  abilities,  without  a  particular  regard  to 
their  having  before  been  in  service.  These  resolutions  of 
Congress  are  significant.  They  show  the  fact  had  dawned 
on  the  American  people  that  to  discipline  their  forces  and 
give  success  to  their  arms,  required  principle  and  an  ele- 
vated tone  in  their  officers.  That  the  command  of  troops 
was  a  failing  case  of  the  maxim,  so  dear  to  the  American 
heart,  that  one  man  is  as  good  as  another. 

The  evils  which  had    already  crept  into    the    service 

1  Ibid,  Nov.  4,  1775. 

2  Drake's  Memoir  of  General  Henry  Knox,  pg.  31. 


could  not  be  entirely  eradicated,  but  they  could  to  some 
extent  be  prevented  in  future.  Genl.  Washington  com- 
plained that  in  the  reorganization  taking  place  at  this 
time  many  deserving  officers  were  thrown  out,  while 
others,  with  more  political  influence  but  worthless  men, 
were  retained.  The  Dictatorial  powers  soon  after  granted 
enabled  him  to  reward  many  men  of  merit  who  would  not 
otherwise  have  got  into  the  Army;  but  the  unfortunate 
position  of  the  Regiments  of  Infantry  raised  under  these 
powers,  though  having  perhaps  the  best  Field  Officers  of 
any  in  the  Army,  again  defeated  his  plans.  Neglected  by 
Congress,  disowned  by  any  particular  State,  these  Regi- 
ments, that  should  have  been  the  finest  in  the  service, 
were  left  to  languish  and  dissolve,  until  a  few  years  after 
the  remnants  were  absorbed  by  the  State  Lines. 

That  the  officers  might  be  properly  educated  in  their 
duties,  an  attempt  was  made  to  establish  a  Military 
Academy  at  the  Army.^  In  June,  1777,"  a  Regiment  of 
Invalids  was  organized  to  serve  the  double  purpose  of  a 
home  for  disabled  soldiers  and  a  military  school  for 
young  gentlemen  previous  to  their  being  appointed  to 
marching  Regiments;  for  which  purpose  all  subalterns 
belonging  thereto,  when  off  duty,  were  obliged  to  attend 
a  mathematical  school,  appointed  for  the  purpose,  to 
learn  geometry,  arithmetic,  vulgar  and  decimal  fractions, 
and  extraction  of  roots;  the  officers  of  the  Corps  to  give 
one  day's  pay  every  month,  upon  proper  stoppages,  to 
purchase  a  regimental  Library  of  the  most  approved 
authors  on  tactics  and  "petite  guerre."  The  Companies 
of  this  School-Regiment  were  to  be  drafted  into  the 
Army  as  occasion  required.  It  was  thus  intended  with  a 
little  leaven  to  leaven  the  whqje  lump,  by  injecting  into 
the  Army  a  few  subalterns  whose  heads  were  full  of 
decimal  fractions  and  extractions  of  roots;  but  they  were 
swallowed  up  like  a  drop  in  the  ocean,  and  the  character 
of  the  officers  remained  the  same  as  before.  It  may  not 
be  amiss  to  remark  that  this  Invalid  Regiment  continued 
in  service  until  the  end  of  the  war,  and  though  not  a 
success   in   educating  the  officers,   was  a  good  home  for 

1  Proceedings  Continental  Congress. 

2  A  committee  of  5  members  was  appointed  by  Congress,  Oct.  i, 
1776,  to  bring  in  a  plan  for  a  Military  Academy  at  the  Ar??iy. 


disabled  soldiers.  Its  Colonel,  Louis  Nicola,  one  of  the 
most  intelligent  and  best  educated  officers  of  the  Army, 
was  the  gentleman  who  aroused  General  Washington's 
indignation  by  suggesting  to  him  the  propriety  of  pro- 
claiming himself  Emperor,  or  words  to  that  effect. 

The  distrust  Congress  had  of  Americans,  led  them  to 
look  abroad  for  professional  soldiers.  Mr.  Silas  Deane, 
the  American  Agent  at  Paris,  was  authorized  (so  he 
understood)  to  negotiate  with  some  officers  who  might  be 
induced  to  enter  our  service.^  Between  those  this  gentle- 
man engaged,  and  those  who  flocked  over  as  volunteers, 
the  country  was  soon  flooded  with  them.  Very  few  could 
speak  the  English  language.  They  all  wanted  two 
months'  pay  in  advance,  and  few  aspired  to  anything  less 
than  a  Majority.  At  first  Congress  gave  them  commis- 
sions and  rank  in  the  most  lavish  manner,  considering 
the  character  of  the  men,  until  there  was  a  universal  out- 
cry against  them  from  the  Commander-in-Chief  down  to 
the  lowest  subaltern.  Then  public  sentiment  went  to  the 
other  extreme,  so  that  Baron  DeKalb,  who  accompanied 
Lafayette,  was  for  several  months  refused  employment. 
Lafayette,  from  political  considerations,  was  made  a 
Major  General,   but  neither  the  Legislature  nor  General 

1  Among  others,  Sieur  Phillipus  Charles  John  Baptist  Touson  du 
Coudray,  Adjt.  General  of  Artillery,  service  of  France.  Under  the 
title  of  General  of  Artillery  and  Ordnance,  with  rank  of  Major  Gen- 
eral, he  was  to  command  the  Artillery  and  Corps  of  Engineers  in  the 
U.  S.  service  ;  under  the  orders  only  of  Congress,  the  Board  of  War, 
and  the  Commander-in-Chief  for  the  time  being.  He  came  over 
with  a  large  corps  of  officers,  in  pursuance  of  his  compact  with 
Deane.  His  arrival  caused  an  explosion.  Many  General  officers 
placed  their  resignations  at  the  disposal  of  Congress,  if  du  Coudray 
was  confirmed  in  his  stipulated  office.  That  body  repudiated  the 
treaty.  Du  Coudray  remonstrated  and  memorialized  in  vain.  But 
Knox  was  Chief  of  Artillery.  Du  Portail  was  intended  for,  as  he 
became.  Chief  of  Engineers.  The  Ordnance  feature  of  the  treaty 
was  still  unprovided  for.  Accordingly  August  ii,  1776,  Du  Coudray 
was  chosen  Major  General  and  Inspector-General  of  Ordnance  and 
Military  manufactories,  an  office  created  for  him.  But  he  was  too 
high  spirited  for  this  attempt  to  quiet  his  claims,  and  informed  Con- 
gress that  all  he  wanted  was  a  chance  to  fight  for  America,  with 
whatever  rank  it  chose  to  give  him.  He  was  chosen  a  Captain.  His 
career  was  cut  short  by  his  horse  jumping  from  a  boat  with  him  as  he 
was  crossing  the  Schuylkill  river,  hastening  to  join  as  volunteer  the 
Army  after  the  battle  at  Brandywine.  Congress  ordered  his  remains 
to  be  buried  with  the  honors  of  war. 
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Washington  intended  he  should  have  any  command. 
The  young  gentleman  Avas  not  to  be  amused  with  a  title; 
he  asked  for  his  Division,  and  got  it.  Congress  was  on 
its  knees  again,  after  Brandywine,  and  while  in  that 
humble  attitude  embraced  every  foreigner  who  presented 
himself.  De  Kalb  and  Pulaski  were  now  taken  into  ser- 
vice, and  Baron  Steuben  shortly  afterwards.  Except  its 
honored  Commander,  the  latter  did  more  to  elevate  the 
tone  of  the  fighting  part  of  the  American  Army  than  any 
other  man  or  all  other  men  together.  He  first  instilled 
discipline  into  it,  spite  of  itself.  He  it  was  who  con- 
verted the  crude  mass  of  human  beings  into  well-drilled 
Battalions,  and  by  teaching  the  officers  their  duty,  taught 
them  self-respect.  In  the  hearts  of  the  Army,  forever 
green  be  the  memory  of  Baron  Steuben  I^ 

It  is  not  intended  to  inveigh  against  foreign  officers  as 
a  class,  be  it  fashionable  or  otherwise;  but,  with  few  ex- 
ceptions, the  following  remarks  of  General  Washington, 
than  whom  no  man  had  a  better  chance  of  correctly 
judging,  seem  truthfully  to  portray  them  :  "  They  may  be 
divided,"  says  he,  "  into  three  classes,  namely,  first,  mere 
adventurers;  secondly,  men  of  great  ambition,  who  would 
sacrifice  every  thing  to  promote  their  own  glory;  thirdly, 
spies."  Among  the  exceptions  were  DuPortail  and  his 
brother  Engineers,  who  were  recognized  as  being  of 
superior  attainments  in  that  profession  to  any  thing  this 
country  produced. 

This  same  deference  to  supposed  foreign  superiority 
caused  Congress  in  i8i6^  to  throw  a  bomb-shell  into  the 
Corps  of  Engineers  by  importing  a  skillful  assistant  to  be 
attached  thereto,  and  securing  the  services  of  General 
Simon  Bernard,  an  Engineer  of  the  French  Army.  This 
was   done   because  of  the  feeling  that  our  own  officers 


1  Note.  The  Cominander-in-Chief  was  the  only  one  of  his 
cotemporaries  who  valued  Steuben's  services  at  their  true  worth. 
His  elevated  position  enabled  him  to  look  on  them  uninfluenced  by 
prejudice,  and  with  an  eye  solely  to  the  good  of  his  country,  while 
subordinates  chafed  under  the  discipline  of  the  inspectorship,  to 
which  they  were  not  accustomed.  No  higher  tribute  could  have  been 
paid  the  Baron  than  is  contained  in  the  last  letter  written  by  Genl. 
Washington  before  he  surrendered  his  commission,  dated  Dec.  23, 
1783. 

2  Act  approved  April  2g,  1816,  pg.  279,  Mil.  Laws. 


were  not  capable  of  projecting  a  proper  system  of  de- 
fences. It  gave  great  umbrage  to  the  Engineers,  but  if 
Bernard  devised  a  proper  system  of  sea-coast  defences 
for  the  country,  no  one  else  besides  the  Engineers  will 
complain.'  He  was  the  last  foreign  officer  selected  to  do 
for  the  country  what  our  own  were  not  deemed  capable 
of  doing.  Since  his  day  the  United  States  have  produced 
their  own  officers  to  meet  their  own  wants,  and  seeking 
supposed  skill  from  foreigners  has  become  a  thing  of  the 
past. 

The  number  of  Regiments  of  all  arms  called  into  ser- 
vice by  the  various  Resolutions  of  the  latter  part  of  1776 
were  far  in  excess  of  what  could  be  kept  on  any  respect- 
able footing.  There  were  many  more  officers  than  were 
needed  for  the  proper  command  of  the  men  in  ranks. 
On  the  27th  May,  1778,  21st  October,  1780,  and  7th  Au- 
gust, 1782,  the  Army  was  successively  reorganized,  and 
the  number  of  Regiments  reduced  by  consolidation.  The 
rule  followed  in  all  these  cases,  as  being  the  most  accept- 
able and  just,  was  to  leave  to  the  officers  of  each  State  Line 
to  determine  among  themselves  who  should  remain  and 
who  retire  from  service.  In  case  they  could  not  agree, 
the  juniors  retired.  This  rule,  a  weak  one,  and  in  an  old 
and  established  Army  the  worst  that  could  be  adopted,  if 
efficiency  were  sought,  under  the  circumstances  then  ex- 
isting was  the  best  that  could  be  devised.  It  certainly 
left  no  room  for  favoritism. 

In  the  Revolution,  as  at  all  other  times  in  this  country, 
political  influence  was  the  great  motive  power  in  securing 
office.  This  fact  is  aptly  illustrated  by  the  following 
incident :  When  President  Hancock  visited  the  Army  at 
Cambridge  in  1775,  he  met  young  John  Trumbull,"  an 
aide-de-camp  to  the  Commander-in-Chief.  He  asked 
some  one  who  he  was,  if  he  was  related  to  the  Trumbulls, 
one  of  whom  was  Governor  of  Connecticut,  another 
Commissary  General  of  the  Army,  and  another  Pay- 
master of  the  Northern  Department.  Upon  the  reply 
being  made  that  he  was  the  son  of  one  and  the  brother  of 


1  See  Cullum,  Campaigns  and  Engineers  of  the  War  of  1812-15, 
chap.  4. 

2  Afterwards   the  Artist  of  celebritj',    several  of  whose  paintings 
are  in  the  Capital  Rotunda. 
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the  others,  he  dryly  remarked,  "  the  family  is  well  pro- 
vided for."  This  annoyed  the  young  man  very  much 
when  repeated  to  him,  and  he  never  forgot  it.^  It  can  be 
said  with  truth  that  no  man  understood  better  the  import- 
ance of  showing  proper  respect  to  those  who  were  backed 
by  powerful  political  friends  than  General  Washington 
himself. 

After  the  war  was  over,  and  the  Army  disbanded,  it 
was  the  custom  to  select  for  the  few  troops  brought  into 
service  from  time  to  time  by  the  Confederation,  officers 
who  had  served  in  the  old  Army,  although  the  younger 
subalterns  might  be  appointed  without  reference  to  that 
fact.  The  doors  "were  open  to  all  who  wished  to  enter, 
with  a  preference  given  as  mentioned.  This  continued 
during  President  Washington's  administration.  Although 
he  was  an  urgent  advocate  of  military  education  to  fit 
officers  for  their  profession,  it  was  a  difficult  matter  in  the 
infancy  of  the  Republic  to  bring  about  this  desirable 
end.  On  his  recommendation,  Congress  in  1794,  in  the 
Act  for  raising  and  organizing  a  Corps  of  Artillerists  and 
Engineers,  appointed  2  Cadets  to  each  Company,  and 
provided  for  their  instruction  necessary  books,  instru- 
ments and  apparatus.'  This  travelling  military  school 
was  found  to  be  no  more  satisfactory  than  its  predecessor 
of  1777,  but  still  he  urged  the  importance  of  the  matter 
on  Congress.  In  his  message  of  December,  1796,  he 
says  :  "  Whatever  argument  may  be  drawn  from  partic- 
ular examples,  superficially  viewed,  a  thorough  examina- 
tion of  the  subject  will  evince  that  the  art  of  war  is  at 
once  comprehensive  and  complicated  :  that  it  demands 
much  previous  study;  that  the  possession  of  it,  in  its 
most  improved  and  perfect  state,  is  always  of  great  mo- 
ment to  the  security  of  a  Nation.  This,  therefore,  ought 
to  be  a  serious  care  of  every  government."  He  did  not 
live  to  see  his  wishes  gratified  by  the  establishment  of  the 
Military  Academy  in  1802. 

In  his  letters  during  the  organizing  of  the  Armv  in 
1798-99  he  often  regrets  that  his  countrymen  did  not  fur- 
nish the  science  and  skill  needed  for  some  of  the  higher 
branches  of  the  profession,   and  it  was  at  his  suggestion 

1  TrumbuH's  "  Reminiscences  of  his  own  Times." 

2  Military  Laws,  pg.  104  (second  edition). 
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that  the  Act  of  March  3rd,  1799,  authorized  the  Presi- 
dent to  appoint  distinct  from  the  then  Army,  two  Engi- 
neers.^ These  men  he  proposed  to  import  from  either 
Austria  or  Prussia,  as  we  could  not  well  take  them  from 
our  old  friends,  the  French,  whom  we  were  now  going  to 
fight. 

In  selecting  the  officers  for  the  Army  authorized  by 
Act  of  July  16,  1798,  in  anticipation  of  the  war  with 
France,  there  arose  some  interesting  correspondence  be- 
tween the  President  and  several  of  the  principal  officers 
of  the  Government.  The  Act  of  May  28,  1798,  provided 
for  the  appointment  of  a  Lieut.  General  who  might  be 
authorized  to  command  the  Army  of  the  United  States. 
The  place  was  intended  for  General  Washington,  he  was 
nominated  accordingly,  confirnied,  and  accepted  the 
office.  In  his  letter  of  acceptance  he  appended  one  con- 
dition, viz:  that  he  be  not  called  into  service  until  he  was 
needed.  In  conversation  with  Secretary  McHenry,  who 
conveyed  his  commission,  the  General  made  one  other 
condition,  viz  :  that  he  be  allowed  to  choose  his  principal 
and  confidential  officers.  This  was  tantamount  to  dicta- 
ting to  the  Executive  in  a  matter  peculiarly  his  right 
under  the  Constitution.  But  it  has  yet  to  be  proved  that 
General  Washington  intended  to  even  appear  to  dictate 
to  the  President  at  the  time  these  conditions  were  made, 
much  less  in  substance  do  so.  The  intrigues  of  other 
and  ambitious  men  afterwards  gave  that  color  to  his 
actions.  In  the  list  of  names  submitted  to  the  President, 
Alexander  Hamilton  was  mentioned  as  Maj.  Genl.  and 
Inspector  General,  C.  C.  Pinckney  and  Henry  Knox  as 
Major  |.Generals,  with  the  others  following  in  order, 
including  the  Adjutant  and  the  Pay- Master  Generals. 
The  President  sent  in  the  names  of  the  Major  Generals 
in  the  order  precisely  that  Washington  mentioned  them, 
and  they  were  so  confirmed.  This  was  the  point  the 
Hamilton  party,  including  nearly  every  member  of  Mr. 
Adams'  Cabinet,  wished  to  make;  for  it  was  then  claimed, 
under  a  Resolution  of  Congress,  January,  1776,  that 
Hamilton  was  the  second  General  in  rank  in  the  Army." 
From   this    view    Mr.   Adams  dissented,   and   he    finally 

'  Letter  to  Sec.   McHenry,    Dec.    13,    1798.     Writings,  Vol.  XI. 
2  Proceedings  Congress,  Jan.   4,   1776. 
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ordered  McHenry  to  arrange  them,  Knox  first,  and  Ham- 
ilton last,  in  accordance  with  the  rules  established  during 
the  Revolution  for  determining  the  relative  rank  of 
officers  of  equal  grade,  who  had  held  commissions  in  the 
Army  previous  to  their  present  ones.  Knox  had  been  a 
Major  General,  Pinckney  a  Colonel  and  Brevet  Brigadier, 
while  Hamilton  had  been  only  a  Lieut.  Colonel.  In 
arranging  them,  therefore,  as  above  indicated,  the  Presi- 
dent was  following  previously  established  rules.  There 
was  no  honesty  in  the  claim  set  up  by  the  Hamilton 
party,  that  those  rules  were  now  inoperative;  they  pleaded 
others,  that  antedated  those  Mr.  Adams  relied  upon,  to 
sustain  their  own  position.  But,  unfortunately,  Mr, 
Adams'  Cabinet  was  in  the  councils  of  Mr.  Hamilton, 
and  untrue  to  their  duties  as  Presidential  advisers.  The 
result  was  that  General  Washington  was  wrought  up  to 
think  the  Executive  intended  not  only  to  disregard  his 
wishes  in  the  appointment  of  officers  who  should  be  his 
confidential  friends,  but  also  to  appoint  those  who  were 
objectionable  to  him  in  every  way.^  Acting  under  this 
belief,  he  wrote  Mr.  Adams  a  letter,  requiring  that  either 
the  order  in  w-hich  he  had  sent  in  the  names  originally 
should  settle  the  relative  rank,  or  placing  his  commission 
in  the  President's  hands.  Under  the  pressure  thus 
brought  to  bear  upon  him  Mr.  Adams  gave  way.  Gen- 
eral Hamilton  was  returned  to  his  place  at  the  head  of 
the  Major  Generals;  the  victory  of  the  faction  was 
complete." 

1  Among  others,  Aaron  Burr  as  Quarter-Master  General.  An 
able  resume  of  the  letters,  etc.,  concerning  this  matter  is  found  in 
Vol.  VIII,  Works  of  John  Adams,  pgs.  588  and  590.  See  also  pg. 
255.  Vol.  2,  Life  of  John  Adams,  by  J.  ().  and  Charles  Francis 
Adams. 

2  It  has  been  said  that  Hamilton  was  not  a  Major  General.  That 
his  office  was  that  of  Inspector  General,  with  the  rank  of  Major 
General.  All  this  is  true.  Mr.  Adams  had  the  clearest  ideas  on 
this  one  point.  In  a  letter  to  McHenry,  2gth  Aug.,  179S,  the  Presi- 
dent says  :  "  I  expressed  to  you  the  belief  that  the  nomination  and 
appointment  would  give  Hamilton  no  command  at  all,  nor  any  rank 
before  any  Major  General.  This  is  my  opinion  still."  In  letter  to 
Mr.  Wolcott,  Sec'y  of  Treasury,  Sept.  24,  1798,  pg.  601,  Works  of 
John  Adams,  Mr.  President  Adams  says :  "  The  rank  of  Major 
General,  and  the  office  and  command  of  Major  General,  are  different 
things."  When,  however,  the  faction  triumphed,  the  E.vecutive  knew 
it  meant  that  he  had  agreed    to   invest    Hamilton   with  command,  as 
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There  is  no  doubt  but  that  General  Washington  was 
imposed  upon  in  this  transaction  by  his  friends  and 
advisers.  Mr.  Adams,  however,  accjuitted  him  of  imjjroper 
motives.  "  The  actions  of  General  Washington,"  said 
he,  "were  perfectly  consistent  and  honorable  throughout." 
Yet  the  above  will  explain  what  may  to  many  seem  an 
enigma,  namely,  that  President  Adams  never  executed 
the  law  of  March  3,  1799,  nor  gave  General  Washington 
the  office  that  law  intended  to  secure  him.  However 
great  might  be  his  personal  esteem  for  that  gentleman,  it 
could  not  be  expected  that  he  would  raise  him  to  higher 
powers,  when  as  Lieut.  General  he  had  humbled  the 
Executive  by  practically  dictating  how  he  should  perform 
his  duties.  ^ 

Since  the  founding  of  the  Military  Academy  in  1802 
up  to  this  time  the  officers  of  the  Line  have  been  fur- 
nished from  graduates  of  that  institution;  non-commis- 
sioned officers  promoted,  and  appointees  from  civil  life. 
There  is  no  law  requiring  graduated  Cadets  to  be  commis- 
sioned, but  it  has  been  a  uniform  custom  to  do  it.^     As  the 

well  as  rank.  That  was  the  point  they  were  making,  and  when  at 
last  the  President  left  the  matter  of  relative  rank  in  Genl.  Washing- 
ton's hands,  he  knew  that  Hamilton  was  to  be  second  only  to  that 
General,  and  Chief  in  his  absence.  Accordingly  Geni.  Hamilton, 
Feb.  4,  1799,  was  assigned  to  one  of  the  military  Divisions  into 
which  the  country  was  divided,  and  Pinckney  to  the  other.  It  was 
because  of  the  peculiar  situation  into  which  Genl.  Hamilton  was 
raised  by  his  friend  Genl.  Washington  that  he  got  a  command.  His 
office  was  not  that  of  Major  General,  but  Inspector  General. 

1  It  has  been  said  that  Mr.  Adams  took  exception  to  the  office 
of  General  as  being  synonymous  with  Commander-in-Chief,  i.  e., 
his  own  position. 

This  explanation  of  his  action  \yill  not  do.  He  had  no  fear  of 
Genl.  Washington  as  Commander-in-Chief.  The  proof  of  this  is 
that  he  voluntarily  nominated  him  for  Commander-in-Chief  in  1798, 
and  he  was  so  confirmed  :  that  is  the  language  of  his  commission. 
Now,  if  Mr.  Adams  would  voluntarily  make  him  Commander-in- 
Chief  in  1798,  it  was  foolish  for  him  to  refuse  to  make  him  General 
in  1799,  because  it  would  virtually  make  him  Commander-in-Chief. 
It  shows  inconsistency. 

Although  Mr.  Adams  might  not  want  to  admit  it,  the  true  explan- 
ation for  his  conduct  will  be  found  in  the  fact  that  he  had  been  placed 
under  duress  by  Genl.  Washington  in  the  Hamilton  business,  and 
he  did  not  propose  to  even  in  appearance  place  any  more  power  in 
his  hands. 

^  The  Law,  Apl.  29,  1812,  simply  makes  him  a  candidate  for  a 
commission  when  he  has  received  a  regular  degree  from  the  Acad- 
emical Staff. 


law  now  stands  they  are  to  be  assigned  to  duty  in  case  there 
is  no  vacancy  in  their  arm  as  additional  Second  Lieuten- 
ants. It  has  been  the  custom  from  the  earliest  history  of 
the  Army  to  promote  deserving  non-commissioned  offi- 
cers. During  the  Mexican  War  the  President,  upon  a 
recommendation  simply  of  their  Colonel,  was  authorized 
to  attach  them  as  Brevet  2d  Lieutenants  to  any  Corps  of 
the  Army.^  The  Act  of  1854  required  them  to  pass  a 
satisfactory  examination  before  a  Board  of  Officers  of 
rank."  That  is  the  law  now.'  In  1837  Mr.  Joel  R.  Poin- 
sett, Secretary  of  War,  issued  an  order  directing  that  all 
candidates  for  commissions  from  civil  life  should  first  be 
examined  and  approved  by  a  Board  of  Officers.  Since 
1847  civilians  appointed  into  the  line  of  the  Regular 
Army  have  been  required  by  Regulations  to  pass  a  satis- 
factory examination.  If  the  Report  of  the  Board  is 
favorable  to  them,  they  are  deemed  eligible  for  commis- 
sions. The  Law  of  1866,  July  28,  required  the  Board  to 
be  composed  of  officers  of  the  arm  of  service  in  which 
the  applicant  was  to  serve:  but  this  law  was  construed  as 
applying  only  to  the  original  vacancies  created  by  the 
Act. 

President  Grant  appointed  some  officers  without  any 
examination,  hence  that  cannot  be  considered  as  a  neces- 
sary pre-requisite,  but  still  the  rule  is  to  require  it. 

Appointments  to  the  Staff  have  not  always  been  gov- 
erned by  the  same  rules  as  those  in  the  Line.''  The 
absolute  necessity  there  exists  for  well  organized  Staff 
Departments,  was  not  understood  at  the  beginning  of  the 
Revolutionary  struggle.  So  soon  as  the  Armies  took  the 
field  it  was  found  that  the  Generals  were  giving  ten 
thoughts  to  the  supplying  of  their  troops,  where  they 
gave  one  to  the  enemy.  The  trouble  was  that  though 
they  then  recognized   the   importance  of  a  well  qualified 

1  Sec.  17,  Act  appd.  M'ch  3,  1847. 

2  Sec.  5,  Act  August  4,  1854. 

3  Sec.  3,  Act  approved  June  18,  1878. 

Note.  Although  the  law  says  that  only  non-commissioned  officers 
sliall  be  examined,  a  private  soldier  has  been  promoted  to  Lieuten- 
ant within  the  last  six  months.  Besides  stating  the  fact,  no  notice  is 
proper  here  of  the  transaction. 

*  The  term  Staff  in  the  following  remarks  does  not  embrace 
Generals  in  the  Army  at  large. 
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Staff,  Congress  was  not  al:)le  to  organize  one.  The  rule 
was  to  select  men  from  civil  life  of  recognized  business 
capacity,  for  the  Chiefs  of  Departments  ;  sometimes  to 
choose  their  suliordinates,  at  others  leave  them  to  the 
selection  of  the  Chiefs.  It  often  happened  that  the 
Deputies  in  separate  Departments  were  independent  of 
the  Chief,  and  set  his  authority  at  defiance.^  The  Staff 
was  reorganized  nearly  every  campaign,  and  sometimes  in 
the  midst  of  the  campaign  ^  with,  of  course,  most  disas- 
trous results.  The  Medical  Department  was  the  only  one 
that  retiuired  an  examination  of  its  members  before 
admittance.  Chiefs  of  Departments  in  some  instances 
had  military  rank,  and  others  had  none."  The  Medical 
Chief  never  had  any.  It  was  the  custom,  though  a  prac- 
tice not  encouraged,  to  detail  Line  Officers  to  duty  in  the 
Staff.  The  granting  of  any  rank  to  the  Staff  was  looked 
on  finally  with  disfavor,  and  one  of  the  instructions  given 
the  committee  that  went  from  Congress  to  the  Army  at 
Valley  Forge,  was  to  confine  rank  as  nearly  as  possible  in 
their  reorganization  to  the  military  line.  In  the 
reduction  of  1782,  officers  thrown  out  were  given  their 
option  to  go  into  the  Staff  or  go  home  and  wait  the  occa- 
sion  for   being   called   again    into   service.''     The  general 

1  Trumbull,  Commissary  Genl.,  first  set  this  matter  right.  He 
insisted  on  the  Deputies  acting  under  his  authority,  and  Congress, 
June  5,  1776,  directed  all  Deputies  to  make  monthly  returns  to 
chiefs  of  Departments. 

2  This  helped  to  make  Trumbull  leave  the  service,  and  was  an 
excuse  given  by  Greene  in  1780  for  resigning  the  Quarter-Master 
Gen's  Office.  So  far  as  the  latter  was  concerned,  however,  the  real 
reason  for  his  resignation  was  that  he  detested  the  duties.  He  made 
a  very  narrow  escape  from  being  put  out  of  service  by  Congress  for 
his  action  in  the  matter,  which  seemed  then  and  seems  now  anything 
but  patriotic. 

3  At  one  time  in  1775  the  Quarter-Master  General  had  no  rank, 
while  the  Deputy  had  that  of  Colonel. 

■*  Writing  to  Genl.  Washington,  Oct.,  1782,  Greene  says  of  this  : 
"  That  part  of  the  recent  reduction  plan  which  proposes  filling  the 
Staff  from  retiring  officers.  I  fear  will  not  be  found  eligible.  The 
consideration  proposed  is  by  no  means  a  sufficient  encouragement  to 
induce  suitable  characters  to  engage  :  and  if  the  appointments  be 
confined  to  retiring  officers  alone  it  may  be  difficult  to  find  suitable 
characters."  Having  been  Quarter-Master  Genl.,  he  knew  some- 
thing of  the  difficulties  in  procuring  good  subordinates  for  that 
Department  ;  that  they  could  not  be  improvised  in  a  day  out  of  any 
kind  of  material. 
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principle  obtained,  however,  in  the  Revolution,  of  appoint- 
ing the  Staff,  except  the  Medical  Department,  both  from 
the  Army  and  from  citizens,  as  might  be  most  eligible. 
Gates,  for  instance,  was  followed  by  Reed  as  Adjutant 
General,  who  until  a  few  days  before  was  Washington's 
Secretary.  He  was  followed  by  Col.  Pickering,  selected 
from  civil  life,  and  he  again  by  a  Colonel  in  the  line. 

The  assistants  in  the  Inspectors  Department,  organized 
by  Steuben,  and  which  had  more  system  in  it  than  all  the 
others  together,  were  either  foreign  officers  or  selected 
from  the  Line. 

In  the  short  interval  from  the  disbanding  of  1783  to 
the  adoption  of  the  Constitution,  there  was  no  Staff  as 
we  know  it  now-a-days.  It  is  true  that  when  the  Army 
disbanded,  the  Staff  Departments  remained  in  the  per- 
sons of  their  chiefs  for  some  time,  but  that  was  merely  to 
settle  up  their  business  affairs  with  the  Government, 
which  were  soon  turned  over  to  commissioners,  and  they 
dismissed. 

From  the  time  of  the  adoption  of  the  Constitution  till 
1812,  it  was  the  invariable  custom  to  take  the  subaltern 
ranks  of  the  Staff  Department  from  officers  of  the  Line.' 
Sometimes  the  chiefs  were  officers  detailed  from  the 
Regiments,  at  others  appointed  from  civil  life.  Excep- 
tions are  always  made  in  these  remarks  to  the  Pay  and 
Medical  Departments,  which  were  headed  by  civilians, 
who  were  never,  except  in  Genl.  Towson's  case,  *  indulged 
in  the  luxury  of  military  rank  until  1847. 

In  the  organization  of  the  Quarter-Master's  Depart- 
ment in  181 2,  it  was  provided  that  officers  might  be 
appointed  either  from  the  Line  or  civil  life.  This  came 
to  be  the  law  in  the  other  Departments  as  the  war  pro- 
gressed.    The   result  was  that   the  Line  was  depleted  of 

1  U.  S.  Military  Laws,  1 776-1863. 

2  Gen.  Towson's  case  was  singular.  When  Capt.  of  Artillery, 
Brev.  Lt.Col.,  U.  S.  A.,  he  was  made  Pay-Master  Genl.  Aug.  28,  1819. 
To  accept  this  civil  office  he  resigned  his  commission.  In  1822  he 
was  nominated  for  the  Colonelcy  of  the  2d  Artillery,  but  rejected  by 
the  Senate,  and  re-appointed  Pay-Master  General  May  8,  1822.  In 
June,  1834,  he  was  Brevetted  a  Brig.  General.  He  had  not  at  that 
time  been  an  officer  of  the  Army  for  15  years.  In  law  there  was  no 
more  authority  for  this  than  for  Brevetting  any  other  citizen  of  the  U. 
S.  in  the  walks  of  civil  life. 


its  officers  to  fill  Staff  positions,  to  the  injury  of  the 
troops.  The  wise  provision  of  March  3rd,  '99,  for  pro- 
moting officers  to  fill  their  vacant  places,  was  not 
perpetuated.  When  troops  were  not  properly  commanded 
from  want  of  officers,  a  change  in  sentiment  on  this 
subject  was  bound  to  take  place,  and,  accordingly,  in 
1814  a  law  was  passed  prohibiting  Line  officers  from 
■being  District  Pay-Masters,  or  from  serving  as  Quarter- 
Masters  in  any  capacity  whatever.' 

The  law  reducing  the  Army  in  18 15,  through  inadvert- 
ence (it  is  said")  deprived  it  of  most  of  its  Staff  Depart- 
ments, but  they  were  provisionally  retained  and  made 
permanent  by  the  Act  of  April  24,  1816,  which  also  pro- 
vided that  thereafter  the  Staff  would  be  selected  from 
the  Army  or  from  citizens.  This  was  doubtless  done 
with  a  view  to  giving  places  to  some  of  the  many  officers 
recently  deranged  by  the  reduction.  When  the  Commis- 
sary Department  was  organized  in  18 18,  the  assistants 
were  selected  from  the  subalterns  of  the  Line,  and  spite 
of  the  above  law,  civilians  have  had  little  chance  for 
Staff  appointments  since.  The  tendency  has  ever  been 
to  fill  the  Staff  Departments  from  the  Line,  but  since 
1851,  when  the  regular  law  of  promotion  was  secured  to 
each  of  them,  it  has  been  necessary  that  a  new-comer 
should  enter  at  the  foot  of  the  list;  except,  indeed,  he 
entered  at  its  head,  as  Genls.  Johnston  and  Meigs  did  in 
the  Quarter-Master  Department;  but  that  was  in  the  days 
when  all  General  Officers  were  selected  from  the  Army  at 
Large.  At  present  the  law  confines  theselection  of  the 
chiefs  to  Departments,  ^  except  in  the  Lispectors,  which 
has  no  chief,  properly  speaking,  and  the  Judge  x^dvocate's 
Department. 

In  only  the  Adjutant  General's,  Quarter- Master  Gen- 
eral's, and  Ordnance  Departments  are  appointments 
secured  by  law  to  the  Army.  The  rest  are  open  to 
appointments  from  civil  life.  Li  early  days  it  was  the 
practice  to  specify  that  officers  taken  into  Staff  service 
should  be  taken  from  the  Line  of  the  Army.     Although 

1  M'ch  30,  1814. 

2  Monroe's  Message,  April  12,  1822.  Niles'  Register,  Vol.  22, 
pg.  410. 

3  28  July.  1866,  Sec.  23. 


the  law  does  not  specify  that  now,  but  only  that  appoint- 
.  ments  shall  be  from  the  Army,  it  has  been  held,  upon  well 
established  rules  of  construction,  that  the  line  is  still 
meant/  A  Staff  Captain  stands  no  chance  of  becom- 
ing an  Adjutant  General,  nor  a  Quarter-Master.  The 
law  does  not  specify  from  what  grade  Asst.  Quarter- 
Masters  will  be  selected,  and  before  the  law  of  June  i8, 
1846,*  it  was  a  very  common  thing  for  that  position  to  be 
filled  by  Captains  of  the  Line,  but  it  has  been  the  custom 
since  then  to  fill  them  Avith  subalterns. 

Aids-de-camp  have  generally  been  selected  by  the 
General  Officer  entitled  to  them ;  the  exception  to  this 
being  those  authorized  by  Act  of  August  5,  186 1,  known 
as  additional  Aids-de-camp,  and  those  for  a  Corps  Com- 
mander as  authorized  by  Act  of  July  17,  1862.  These 
required  the  advice  and  consent  of  the  Senate,  upon 
nomination  by  the  President. 

When  the  Revolutionary  War  broke  out  the  Com- 
mander-in-Chief was  given  3  aids,  and  a  Major  General.^ 
Upon  General  Washington's  advice  the  former  were  given 
the  rank  of  Lieut.  Colonel,  and  the  latter  that  of  Major. 
Brigadiers  during  that  eventful  struggle,  except  when 
acting  in  a  separate  Department,  never  arrived  at  the 
dignity  of  being  allowed  an  aid.  They  were  first  allowed 
one  in  1792,  when  Genl.  Washington  organized  the  Legion 
of  the  United  States,  in  pursuance  of  the  law  authorizing 
him  to  fix  the  Military  establishment.  They  were  first 
allowed  one  by  statute,  in  1799,  and  have  been  allowed 
them  ever  since.  The  number  of  aids  to  the  Com- 
mander-in-Chief was  increased  from  time  to  time  by 
Congress  during  the  Revolution.  He  was  finally  allowed 
to  choose  as  many  as  he  found  necessary.  It  has  been 
the  custom  to  limit  the  grade  from  which  the  aids  could 
be  selected,  allowing  the  Major  Generals  as  high  grade  as 
Capt.,  while  Brigadier  Generals  are  confined  to  subalterns. 
During  time  of  War,  a  Major  General  commanding  the 
Army  chooses  his  Staff  from   the  Line  without  regard  to 

'  Scott's  Digest,  pg.  140. 

2That  law  was  passed  to  make  the  numerous  Staff  Officers  who 
held  to  equal  grades  in  the  line,  choose  between  them.  Before  the 
war  of  1861  the  Adjutant  General's  Department  did  as  mucli  to 
encourage  tliis  practice  of  holding  to  two  commissions,  as  it  since 
then  has  done  to  discourage  it. 
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rank,  in  accordance  with  a  law  enacted  at  the  breaking 
out  of  the  Mexican  War/  In  all  cases,  Aides-de-camp 
are  to  be  selected  from  officers  of  the  Army. 

4.  Rules  establishing  relative  rank. 

Of  all  the  questions  that  brought  discord  into  the 
Army  in  early  times  and  down  even  to  the  adoption  of 
the  Constitution,  the  relative  rank  of  officers  was  the  most 
potent.  After  the  first  year  or  so  of  the  Revolutionary 
War  Boards  were  constantly  in  session  settling  disputes 
among  officers  as  regards  their  rank,  and  Congress  was 
not  unfrequently  importuned  to  interpose  its  authority. 
At  the  present  time  the  principles  governing  this  matter 
are  so  well  understood  that  it  is  hard  to  realize  the  embar- 
rassments that  beset  officers  when  the  Army  was  first 
organized.  During  the  Revolution  it  was  remodelled 
and  reorganized  so  often,  sometimes  on  a  Continental,  at 
others  on  a  State  basis,  and  again  on  a  combination  of  the 
two,^  that  the  greatest  confusion  was  introduced  in  the 
matter  of  relative  rank  of  its  officers.  Congress  left  the 
work  of  settling  disputes  very  properly  to  General  Wash- 
ington, who  in  turn  left  it  to  Boards  of  Officers  of  as  high 
rank  as  could  conveniently  be  assembled.'  When  he 
took  command  at  Cambridge  he  allowed  the  previous 
military  service  of  the  Colonels  to  determine  their  stand- 
ing. Thompson,  of  Pennsylvania,  by  this  rule  became 
ranking  Colonel,  and  upon  that  ground  got  the  first  vacant 
Brigadiership.  But  when  these  Colonels  met  others,  from 
other  sections  of  the  country,  the  fight  commenced,  and 
extended  to  all  ranks.  Some  idea  may  be  formed  of  the 
bitterness  with  which  this  intestine  war  was  carried  on 
from  the  circumstance  that  when  the  talented  and  unfor- 
tunate Col.  Laurens  was  voted  a  commission  by  Congress 
in  1778,  he  begged  it  to  "rescind  the  resolution  because 
of  the  trouble  it  will  cause  among  officers  of  the  Line  of 
the  Army,  where  I  have  been  often  a  witness  to  the  con- 
vulsions attending  the  disputes  in  regard  to  rank."* 

1  Sec.  6,  appd.  June  18,  1846. 

2  See  Genl.  Washington  to  Sullivan  in  Congress,  Dec.  17,  1780. 

3  The  proceedings  of  several  of  these,  together  with  much  other 
curious  information,  will  be  found  in  the  Original  Head-Quarters' 
Orderly  Book,  Winter  1777-78,  in  the  Congressional  Liljrary.  Many 
others  are  in  manuscript  in  the  War  Department. 

*  Proceedings  Congress,   November  5  and  6,  1778. 


■  All  officers  of  the  Continental  forces  had  to  serve  under 
commissions  signed  by  the  President  of  Congress.  In 
the  early  stages  of  the  contest,  when  it  was  the  fashion 
for  that  body  to  vote  for  every  officer  by  ballot,  the  rule 
was  adopted,  when  two  or  more  of  equal  grade  were 
chosen  the  same  day,  that  they  should  rank  among  each 
other  according  to  their  election,  and  the  entry  of  their 
names  in  the  minutes,  and  their  commissions  should  be 
numbered  to  show  their  priority.^  This  was  the  rule  that 
General  Hamilton  and  his  friends  appealed  to,  as  already 
mentioned,  to  place  him  over  Knox  and  Pinckney  in  the 
organization  of   1798. 

After  the  first  reorganization '  it  was  found,  of  course, 
that  some  who  had  been  in  service  from  the  start  were  by 
the  side  of  those  who  now  stepped  into  the  ranks  for  the 
first  time.  The  veteran  claimed  precedence  on  account 
of  length  of  service,  which  his  unmilitary  friend  would 
not  concede,  seeing  they  were  of  equal  grade.  This  led 
to  the  establishment  by  Congress  of  the  further  and  very 
important  rule  that  "  the  rank  of  all  such  officers  of  the 
Continental  Army  as  held  similar  commissions  in  that 
service  before  the  term  of  their  late  appointment  expired, 
should  be  settled  by  the  date  of  their  former  and  not  of 
their  present  commissions."^  This  was  held  to  give  pref- 
erence to  him  of  former  service  in  case  of  present 
equal  rank.  This  principle  somewhat  extended,  was 
adopted  by  a  Board  of  General  Officers,  and  con- 
firmed by  Congress  about  a  year  later.  In  the  latter 
case  it  was  decided  that  the  relative  rank  of  officers 
would  be  determined  (when  of  equal  grade)  according  to 
the  standing  they  held  in  the  Army  immediately  before 
their  present  cotntnissioiis,  except  when  persons  were  pro- 
moted upon  principle  of  merit  only.'  This  was  what 
Knox  relied  on  to  make  him  first  Major  General  in  1798. 
It  was  this  rule  that  gave  Arnold  his  old  place  after  he 
had  been  overslaughed,  and  leaving  out  the  merit  feature,^ 
it  will  be  found  in  our  Regulations  to-day. 

In  arranging  the  Brigadiers  chosen  in  February,   1777, 

'  Proceedings  Congress,  Jan.  4,  1776. 

2  Fall,  1775,  and  Sept.  16,  1776. 

3  Proceedings  Congress,  M'ch  22d,  1776.     ^  Ibid,  Nov.  12,  1777. 
s  Which  was  copied  from  the  British. 
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the  above  rule  determined  their  standing.  The  provision 
attached,  however,  that  citizens  chosen  Brigadiers  should 
come  after  the  others  in  the  order  in  which  they  were 
named.  In  the  latter  list  was  Brigadier  General  Wood- 
ford, of  Virginia.  He  was  one  of  tlie  first  Colonels  from 
that  State,  but  had  resigned.  The  attempt  was  made  in 
Congress  to  have  him  rank  according  to  the  date  of  the 
commission  he  formerly  held,  but  it  failed.  General 
Washington  was  Woodford's  friend  and  champion,  and  a 
year  later  succeeded  in  getting  him  put  back  in  his  State 
line  as  he  wished,  over  the  heads  of  Generals  who  had 
been  in  service  continuously.  This  so  disgusted  Muhlen- 
burg  and  Weedon  that  the  former  remained  a  while  only, 
and  the  latter  left  the  main  Army,  never  to  return.  The 
circumstance  shows  what  oblique  views  even  the  best 
of  men  take  sometimes  of  a  subject  that  they  should 
thoroughly  understand  and  see  aright.  This  decision 
was  in  fact  saying  that  he  who  resigned  and  left  the  Army 
was  to  have  more  consideration  than  he  who  staid  and 
bore  the  burden  and  heat  of  the  day.  There  is  no  fair- 
ness in  this,  looked  at  from  a  military  standpoint,  yet, 
strangely  enough,  General  Washington  clung  to  it  until 
the  day  of  his  death.  Unless  there  was  some  disgraceful 
circumstance  connected  with  it,  he  maintained  that  a 
resignation  should  not  detract  from  the  strength  of  sub- 
sequent claims  to  military  precedence.^ 

The  sufferings  of  the  Army  at  Valley  Forge  have  be- 
come historic.  The  wranglings  and  quarrels  of  the 
officers  regarding  rank  were,  to  those  interested,  historic 
also.  It  shows  how  dearly  men  prize  these  rights  when 
no  physical  suffering  could  for  a  moment  turn  their  atten- 
tion from  them.  The  Congressional  Committee  sent  out 
that  Winter  to  the  Army  had,  among  its  other  duties,  to 
devise  some  means  to  put  an  end  to  these  troubles.  From 
the  labors  of  this  committee  and  its  successor,  which  held 
its  sessions  at  White  Plains,  and  the  deliberations  of 
numerous  Boards,  came,  the  24th  of  November,  1778, 
Resolutions  of  Congress,  that  were  expected  to  put  an 
end  forever  to  contentions  regarding  rank.  Those  officers 
appointed  by  virtue  of  General  Washington's  Dictatorial 

'  See  Genl.  Washington's  letter  to  McHenry,  15  Sept.,  '99,  Vol. 
XI,    Writings. 
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powers  of  1776,  and  whose  rank  had  already  been  deter- 
mined by  the  General  himself,  the  resolutions  under 
consideration  specially  excepted.  They  applied  directly 
to  the  88  Battalion  officers,  raised  pursuant  to  Resolution 
Sept.  16,  1776.^  The  resolutions  under  consideration 
provided  that  when  any  dispute  as  to  rank  arose,  the  fol- 
lowing rules  should  govern:  ist,  x\ll  officers  in  service, 
prior  to  January  ist,  1777,  by  virtue  of  the  Resolution  of 
i6th  September,  1776,  or  any  subsequent  resolution  prior 
to  January  i,  1777,  should  have  their  present  commis- 
sions dated  on  this  latter  day  ;  and  their  relative  rank 
should  be  determined  by  their  commissions  prior  to  Sept., 

1776.  This  rule  was  nothing  more  than  making  explicit 
that  of  the  year  before."  It  did  not  disturb  the  relative 
rank  of  officers  when  that  had  been  settled  in  a  proper 
manner.  2nd.  Next  to  the  Continental  commission,  one 
in  the  new  levies  and  flying  camp  (brought  into  service 
during  descent  of  enemy  on  New  York,  1776,)  gave  pref- 
erence. 3rd.  Where  Continental  officers  had  served  one 
month,  and  their  grades  were  equal,  preference  was  given 
him  who  had  served  in  the  militia.  4th.  Colonels  and 
inferior  officers  appointed   to   vacancies  since  January  5, 

1777,  were  to  take  rank  from  the  right  of  succession  to 
such  vacancies.  5th.  When  all  other  rules  failed,  between 
officers  of  equal  grade,  precedence  was  determined  by 
lot.  *  *  *  *  3tii  A  resignation  precluded  any  claim 
or  benefit  from  former  rank,  under  a  new  appointment. 
Had  this  latter  rule  been  adopted  a  year  sooner,  it  would 
have  prevented  General  Washington's  friend  Woodford 
from  getting  his  extraordinary  promotion  at  the  expense 
of  others. 

Having  laid  down  the  law,  Congress  sought  to  free 
itself  from  further  trouble  by  directing  that  thereafter 
all  disputes  as  to  rank  should  be  referred  to  General 
Washington  for  determination  and  decision. 

It  is  not  to  be  supposed  that  the  foregoing  general 
principles  would  bring  tranquility  to  the  troubled  waters; 


'  Wolcott's  letter  to  President  Adams,  dated  Sept.  17,  1798. 
Hamilton's  Works. 

2  Rule  first,  established  M'ch  22,  1776,  confirmed  Nov.  12,  '77, 
in  accordance  with  a  recommendation  of  a  Board  of  Genl.  Officers 
and  the  sanction  of  the  Commander-in-Chief. 
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far  from  it.  They  served,  however,  as  a  common  ground 
on  which  the  innumerable  boards,  that  were  in  session  as 
long  as  the  Army  existed,  could  base  their  actions.  From 
a  misconception  of  the  law,  the  most  extraordinary  claims 
were  sometimes  set  up  under  it.  For  instance,  when 
Irvine  was  made  a  Brigadier  General  in  '79,  he  claimed  to 
rank  Hand,  who  had  been  a  Brigadier  General  two  years 
before,  because  his  commission  as  Colonel  antedated  the 
latter's;  of  course  the  matter  was  decided  against  him. 

Some  very  curious  decisions  were  rendered  by  these 
Boards  in  particular  cases  that  could  not  be  covered  by  a 
general  law.  Suppose  that  in  the  reorganization  of  1870 
a  Captain  of  Infantry,  who  ranked  every  one  of  that 
grade  in  the  Artillery,  had  been  transferred  to  the  latter 
arm.  Then  suppose  it  was  decided  that  he  was  junior  to 
every  Captain  of  Artillery  in  all  military  duty  of  the 
Line,  while  on  courts-martial,  detachments,  etc.,  he  ranked 
them,  because  his  commission  as  Captain  of  Artillery  was 
posterior  to  theirs,  while  his  commission  as  Captain 
originally  antedated  theirs.  What  would  be  thought  of 
such  a  rule  now  ?  The  Infantry  Captain  would  think  it 
rather  hard,  and  if,  when  a  chance  came  for  promotion, 
he  found  he  was  at  the  foot  of  the  list,  he  would  think  it 
harder  still. ^  Yet  this  was  one  of  the  rules  evolved  by 
one  of  the  Boards  to  whom  these  questions  were  referred. 

It  is  to  be  presumed  that  the  matter  of  relative  rank 
gave  little  trouble  in  the  small  and  changeable  force  kept 
up  between  the  disbanding  of  the  Revolutionary  Army 
and  the  adoption  of  the  Constitution.  Knox  was  Secre- 
tary of  War.  He  understood  the  recent  laws  and  the 
customs  under  them,  and  these  were  his  guides.^ 

In  his  message  of  September  29,  1789,  nominating, 
agreeably  to  the  Constitution,  the  officers  who  had  been 
accepted  by  Congress  as  belonging  to  the  military  estab- 
lishment under  the  new  government.    President  Washing- 

1  This  was  no  more  than  was  done  in  tlie  1S70  reduction  with 
some  Lieutenants  who  were  transferred  to  tlie  Artillery,  and  placed 
at  the  foot  of  the  list,  although  the  dates  of  their  commissions  would 
entitle  them  to  be  placed  at  the  head. 

2  It  was  President  John  Adams'  opinion  that  laws  (or  resolves) 
of  the  Revolutionary  Congress,  regarding  promotion,  relative  rank, 
etc.,  were  of  legal  force  in  1798.  See  letter  to  McHenry,  580,  Vol. 
8,  Works  of  John  Adams  ;  also  p.  587,   Ibid. 
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ton  remarked  that  their  relative  rank  had  been  but 
imperfectly  settled,  owing  to  the  numerous  ways  of  pro- 
moting in  the  State  quotas.^ 

In  his  message  of  June  2d,  1790,  he  renominated  them, 
arranged  according  to  the  rank  that  had  been  settled  upon 
by  the  War  Department,  and  they  were  so  confirmed. 
The  first  bitter  contest,  in  which  the  question  of  relative 
rank  was  opened  anew  under  the  Constitution,  occurred 
in  '98,  between  the  General  Officers  appointed  by  Presi- 
dent Adams,  already  mentioned.  General  Hamilton  and 
his  friends  maintained  that  the  rule  of  January  4,  1776, 
should  govern.  General  Knox  and  the  President  held 
that  this  was  superseded  by  the  resolution  of  March  22nd, 
same  year,  November  12th,  1777,  and  Nov.  24th,  1778. 
The  latter  was  the  correct  position.  In  his  letter  to  Sec- 
retary McHenry,  5th  August,  1798,  Knox  says:  "The 
principles  invariably  practised  heretofore  determined 
explicitly  that  all  appointments  made  the  same  day  and 
of  same  grade  are  to  be  governed  by  former  relative  rank. 
If  the  rules  for  deciding  rank,  founded  upon  the  resolves 
or  laws  of  Congress  under  the  Confederation,  and  which 
have  since  continued  to  operate  as  part  of  the  tniiitary  code, 
have  been  repealed  or  annulled,  it  would  be  acceptable  to 
me  to  know  when,  and  by  what  authority,  the  repeal  was 
effected." 

General  Washington  did  not  take  the  view  of  either 
party.  He  intended  to  place  Pinckney"  as  first  Major 
General  and  Hamilton  second,  making  the  latter  Inspector 
General.  He  was  led  to  take  different  grounds  through 
the  manipulations  of  Hamilton,  Pickering,  McHenry  and 
others  of  that  party.  In  his  letter  to  McHenry,  just 
quoted,  Knox  goes  on  to  say:  "  If  these  rules  should  be 
suspended  or  violated  in  the  present  instance,  for  a 
special  purpose,  the  assertion  is  ventured  that  recourse 
must  be  had  to  them  again  as  the  laws,  whereby  to  decide 
the  rank  between  ofticers  of  the  same  grade,  who,  under 
various   circumstances,    will   be   brought  into  the  Army 


^  See  Message,  Executive  Journal  of  Senate,  Vol.  i,  pg.  34. 

2  See  his  letters  on  this  subject  in  Vol.  XI,  Writings.  Also 
see  summary  of  matter,  Vol.  8,  Works  of  John  Adams,  pgs.  588- 
590- 
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about  to  be  raised."  ^  The  facts  sustained  him.  Having, 
by  overawing  Mr.  Adams,  attained  to  the  coveted  place 
of  first  Major  General,  Hamilton  was  very  willing  that 
the  rules  he  did  not  want  applied  to  himself  should  be 
visited  upon  others.  The  principles  before  given  in  this 
paper,  and  which  had  become  part  of  the  military  law 
during  the  war,  and  since,  were  again  resorted  to  in  deter- 
mining the  relative  rank  of  the  other  ofificers  brought  into 
service  in  1798-99. 

In  181 2,  when  the  additional  military  force  was  raised. 
Congress  directed  that,  excepting  Generals,  all  officers 
should  take  rank  as  the  President  should  direct.  The 
same  thing  was  done  in  1847,  when  10  additional  Regi- 
ments ^  were,  for  a  limited  time,  added  to  the  Regular 
Army.  The  Law  of  April  4,  1862,  authorized  the  Presi- 
dent, where  there  wei'e  officers  of  equal  grade  thrown 
together,  to  assign  command  without  regard  to  seniority. 
But  these  three  latter  cases  arose  from  the  emergency  of 
a  war,  which  brought  many  new  troops  into  the  field. 
They  do  not  disturb  the  well  settled  rules  regarding  rela- 
tive rank  that  have  come  down  to  us,  essentially  unmodi- 
fied, through  the  usage  of  a  century.^ 

5.   Law  of  promotion  in  the  army. 

Next  to  the  questions  regarding  rank,  those  involving 
promotions  were  of  the  most  interesting  character  to  the 
Revolutionary  officers,  and  they  have  lost  nothing  of  their 
interest  since.  After  so  many  years  of  legislation  and 
practice  they  are  still  the  subject  of  animated  debate  in 
Congress  and  the  Army. 

The  desire  of  the  Commander-in-Chief  when  he 
assumed  the  duties  of  his  office  in  1775,  was  to  sink  state 

1  Works    John   Adams,   Vol.    8,    pg.    579. 

2  Sec.  4,  Act  July  19,  1848,  provided  that  regular  officers 
appointed  into  these  10  additional  Regiments  should,  when  the  latter 
were  reduced,  return  to  the  places  they  would  have  occupied  had  they 
remained  continuously  with  their  old  corps. 

By  section  7,  Act  July  29,  1S61,  same  rights  were  secured 
those  officers  who  were  transferred  from  the  old  Army  to  the  addi- 
tional Regulars,  Artillery,  Cavalry  and  Infantry  raised  for  the  War. 
But  these   Regiments  are  now  in  service. 

The  same  rights  were  secured  to  Staff  officers  who  were  placed  in 
supposed  temporary  places  created  by  the  exigencies  of  service. 

3  No  allusion  is  made  here  to  Brevet  rank.  That  matter  is  fully 
treated  of  in  Gen.  Fry's  recent  work. 
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prejudices  and  place  the  Army  on  a  national  footing. 
Therefore  he  urged  the  promotion  of  the  ranking  Colo- 
nel (whose  rank  had  been  settled  by  the  rule  of  seniority") 
to  a  vacant  Brigadiership  when  one  occurred,  and  it  was 
done.^  There  is  nothing  to  show  that  he  ever  contem- 
plated extending  this  rule  of  promotion  by  seniority  to 
officers  under  the  rank  of  Brigadiers,  however  much  he 
might  wish  to  do  it.  From  the  first  it  was  evident,  spite 
of  all  his  efforts  to  prevent  it,  that  local  feeling  was  too 
strong  and  the  troops  would  not  be  commanded  by  officers 
from  other  States.'  Hence  promotion  was  confined 
from  the  first  to  State  lines.  This  was  looked  on  as  a 
matter  of  course.  The  records  of  Congress  show  that 
the  general  rule  was  to  promote  in  these  on  precisely  the 
principles  now  established  in  our  service,  viz.:  regimental 
to  include  Captains  then  in  line  of  the  State.  There 
were,  however,  exceptions  to  this  rule,  brought  about  by 
the  desires  of  particular  State  governments.  Congress, 
too,  early  asserted  and  always  maintained  the  right  to 
reward  particular  merit  by  irregular  proi/iotioiL'^ 

When  Lord  Stirling  was  promoted  to  Brigadier  Gen- 
eral, his  Lieut.  Colonel  took  his  place.  A  citizen  was  put 
in  as  Lieutenant  Colonel,  which  called  forth  a  loud 
remonstrance  from  officers  of  that  line.  Congress,  in  a 
Resolution,  replied  that  the  appointment  was  made  on 
good  grounds;  that  it  had  reserved  and  frequently  exer- 
cised the  right  to  promote  men  of  distinguished  merit.* 

1  Letter  M'ch  7,  1776.  He  also  recommended,  on  same  principle, 
Thomas,  senior  Brigadier,  for  Major  General.  This  was  also  done. 
(Writings  of  Washington.) 

2  Brigadiers  were  excepted,  because  being  General  Officers,  they 
were  supposed  to  owe  no  State  or  colonial  allegiance. 

Wilkinson  (afterwards  Commander  of  the  Army)  was  a  Mary- 
lander.  He  repaired  to  Boston,  and  in  1775  was  made  a  Captain  by 
Genl.  Washington,  in  Col.  James  Reed's  N.  H.  Regiment.  He  was 
on  Greene's  staff,  and  did  not  join  his  Company  until  the  Army  went 
to  New  York  next  year.  He  then  assumed  command  at  a  muster, 
when  the  men  refused  to  obey  him.  He  had  to  arrest  his  first  Lieu- 
tenant for  mutiny,  and  threaten  to  run  the  men  through,  before  they 
would  come  to  terms,  so  strong  was  the  feeling  against  others  than 
their  own  State  officers.     (Memoirs,  Vol.  1,  pgs.  31-36.) 

3  During  the  latter  half  of  the  war  this  was  only  an  abstract 
right.  It  could  not  be  (at  least  was  not)  attempted  in  any  State 
line. 

*  Proceedings  Congress,   M'ch  7,  1776. 
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Shortly  afterwards  this  position  was  re-asserted,  and 
furthermore,  it  was  resolved  that  no  promotion  or  succes- 
sion should  take  place  on  any  vacancy  happening,  without 
the  authority  of  a  Continental  commission.^  This  was 
in  the  early  part  of  1776;  Congress  then  held  the  reins 
of  government  tighter  than  it  did  afterwards,  as  they 
gradually  slipped  into  the  hands  of  the  States;  still,  the 
right  to  reward  merit  it  never  surrendered. 

July  29th,  1776,  General  Washington,  in  a  letter  to  the 
Board  of  War,  said  :  ^  "  The  mode  of  promotion,  whether 
in  a  Continental,  colonial,  or  regimental  line,  being  a 
matter  of  some  consideration  and  delicacy  to  determine, 
I  thought  it  expedient  to  know  the  sentiments  of  the 
General  Officers  upon  the  consequences  of  each,  before  I 
offered  my  own  to  your.  Board,  and  I  have  the  honor  to 
inform  you,  that  it  is  their  unanimous  opinion,  as  it  is 
also  mine,  from  observations  upon  the  temper  and  local 
attachments  of  the  members  thereof,  that  regimental  pro- 
motion would  be  much  the  most  pleasing;  but  this,  it  is 
thought,  had  better  appear  in  practice  than  come 
announced  as  a  resolution;  and  there  ought  to  be  excep- 
tions in  favor  of  extraordinary  merit  ^  on  the  one  hand, 
and  demerit  on  the  other;  the  first  to  be  rewarded  out  of 
the  common  course  of  promotion,  whilst  the  other  might 
stand  and  sustain  no  injury.  It  is  a  very  difficult  matter 
to  step  out  of  the  regimental  line  now,  without  giving 
much  inquietude  to  the  Corps  in  which  it  happens."  The 
method  by  regimental  line  here  suggested,  was  to  promote 
regularly  in  the  same  Regiment,  from  second  Lieutenant 
to  Colonel,  inclusive.  He  also  urged  it  upon  the  Com- 
mittee sent  by  Congress  to  the  Army  after  the  defeat  at 
Long  Island,  and  it  was  reported  on  favorably  by  them, 
but  after  protracted  debate  it  was  defeated.* 

On  the  27th  December,  1776,  Congress  having  adjourned 
to  Baltimore,  a  resolution  was  adopted  authorizing  the 
Commander-in-Chief  to  fix  upon  the  system  of  promotion 

•  Proceedings  of  Congress,  May  10,  1776. 

2  Spark's  Writings  of  Wasliington. 

3  This  idea  of  making  exceptions  in  favor  of  extraordinary  merit 
came  from  Britisli  practices.  It  has  passed  out  of  our  code  ;  it  could 
not  be  applied  in  this  country  without  degenerating  into  favoritism. 

4  Letter  of  G.  Morris  to  Genl.  Washington,  May  27,  1778.  ("Let- 
ters to  Washington.") 
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in  the  Continental  Army,  which,  in  his  opinion,  and  that 
of  the  General  Ofificers  with  him,  would  produce  most 
general  satisfaction.  It  was  suggested,  however,  that 
perhaps  a  promotion  of  Field  Officers  in  a  Colonial  line, 
and  Captains  and  subalterns  in  a  regimental  line,  would 
be  the  most  eligible  method.  This  was  the  system 
adopted.  It  applied  to  each  State  line  the  rule  to-day 
used  in  each  arm  of  our  service. 

It  is  to  be  remarked  that  the  same  Resolution  conferred 
Dictatorial  powers  on  the  Commander-in-Chief,  and 
authorized  him  to  raise  certain  troops,  including  Artillery 
and  Cavalry  Regiments.  The  rule  above  for  promotion 
did  not  apply  to  these  troops.'     It   applied  only  to  the  88 

1  Genl.  Washington  writing  to  President  Reed,  of  Pennsylvania, 
concerning  a  promotion  just  made  in  the  4tli  Artillery  (Proctor's), 
says  :  "  Major  Forrest  was  promoted  to  Lieut.  Colonel,  vice  Stra- 
bach,  deceased  (both  of  the  4th).  Captain  Eustis  of  the  2d 
Artillery  to  Major  of  the  4th,  vice  Forrest.  *  *  *  *  Fiom  '77 
until  October,  '80,  Proctor's  Regiment  did  not  belong  to  any  State. 
The  resolutions  for  promotion  of  Sept.  1776,  and  Nov.  24,  1778, 
applied  only  to  Infantr)',  as  the  States  never,  in  consequence  of  these 
resolutions,  attempted  to  appoint  an  officer  in  Artillery  or  Cavalry. 
Eustis  was  the  ranking  Captain  of  Artillery.  Up  to  this  time  (1781) 
there  had  arisen  no  occasion  for  promoting  Field  Officers  of  Artillery, 
or  it  would  have  been  done  on  the  principles  here  used."  The  rule 
of  promoting  applicable  to  the  Artillery  and  Cavalry  arm  to-day, 
applied  to  them  during  the  Revolution  from  their  organization  to 
May  25,  17S1.  President  Reed  and  the  officers  of  the  4th  Artillery 
claimed  that,  as  the  reorganization  of  1780  placed  that  Regiment  in 
the  Pennsylvania  quota,  it  was  divested  of  its  national  character,  and 
hence  its  own  officers  should  have  the  benefit  of  vacancies  occurring 
therein  from  2d  Lieut,  to  commanding  officer,  inclusive.  This  called 
forth  the  above  remarks  from  the  Commander-in-Chief. 

(a)  Knox  to  Genl.  Washington,  27th  M'ch,  1781,  says  ;  *  *  * 
"  New  appointments,  since  the  first  formation  of  the  Artillery  Regi- 
ments, have  been  made  by  Congress,  on  the  requests  and  certificates 
of  regimental  commanders,  countersigned  by  the  General  command"- 
ing  the  Corps.  All  line  officers  have  been  promoted  regimentally  , 
Field  Officers  in  the  line  of  the  Corps  at  large  ;  this  principle  connects 
the  Artillery;  without  it  they  would  be  four  separate  and  distinct 
organizations.  If  the  States  attempt  to  interfere  with  it,  the  present 
high  standing  of  the  Artillery,  the  work  of  years,  will  be  ruined  in  an 
hour."  Nevertheless,  that  is  what  the  States  did  by  the  25th  May, 
1781,  resolutions,  heretofore  given. 

(d)  There  occurred  a  vacant  Colonelcy  in  the  Artillery  arm  this 
year  (1781)  by  Proctor  resigning  (April  gth).  Carrington,  Lieut. 
Colonel  of  the  ist  Artillery,  claimed  the  promotion  by  virtue  of 
seniority;  he   was   backed   by   the   powerful   influence   of  the  Com- 
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Battalions  raised  pursuant  to  Resolution  of  Sept.  16, 
1776.  As  for  the  16  additional  Battalions  of  Infantry, 
the  Cavalry  and  Artillery,  General  Washington  himself 
prescribed  the  mode  of  promotion.  The  Artillery  and 
Cavalry  were  considered  distinct  Corps,  Continental  in 
organization,  and  the  law  of  promotion  in  each  Corps 
was  precisely  what  it  is  to-day,  except  the  reserved  right 
to  reward  great  merit  by  promoting  out  of  order. 

This  practice  of  promoting  in  the  Infantry  by  State 
lines,  and  in  the  Artillery  and  Cavalry  by  arm,  prevailed 
until  May  25th,  1781.  The  rule  laid  down  by  the  resolu- 
tions of  Congress  that  day  confined  promotions  in  the 
Artillery  and  Cavalry  to  Regiments.  The  reorganization 
of  1780  had  allotted  them  to  particular  States  as  part  of 
their  quotas. 

In  the  Resolution  of  November  24,  17 78,  which  was 
supposed  to  contain  the  concentrated  wisdom  of  the 
Army  and  legislature  on  the  subjects  mentioned  therein, 
it  was  recoiiunended  to  the  States  to  provide  that,  in  all 
future  promotions,  officers  rise  regimentally  to  the  rank 
of  Captain,  and  thence  in  the  line  of  the  State  to  that  of 
Colonel,  except  in  cases  where  a  preference  might  be 
given  to  distinguished  merit.  This  was  only  perpetuating 
existing  rules.  The  form  of  expression  ''''  recommend''' 
shows  how  completely  the  whole  matter  had  passed  into 
the  hands  of  the  States. 

We  have  also  in  this  24th  of  November  Resolution  an 
illustration  of  the  manner  in  which  distinguished  merit 
was  rewarded.  Major  Stevens,  of  the  Artillery,  Brevet 
Lieutenant  Colonel,  was  made  full  Lieutenant  Colonel,  to 
be  assigned  to  the  next  vacancy  of  that  grade  in  the 
Artillery  arm.  He  had  been  chief  of  Artillery  in  the 
Northern  Department  several  years,  had  signallized  him- 
self on  every  occasion,  and  this  was  his  recompense. 
To  attain  it,  he  jumped  over  the  heads  of  several  of  his 
seniors. 

mander-in-Chief.  He  at  the  time  was  in  South  Carolina,  being 
Quarter-Master  General  of  the  Southern  Department.  Greene 
allowed  him  to  go  to  take  command  of  his  (supposed)  Regiment,  then 
in  Virginia,  where  he  served  during  the  Yorktown  campaign.  But 
Pennsylvania  did  not  want  him,  as  he  was  a  Virgmian.  so  Congress 
refused  to  confirm  him  (pleading  the  7th  Article  of  Confederation)  ; 
he  then  returned  to  his  old  post  of  Quarter-Master  General  for  the 
Southern  Army. 
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As  the  appointment  of  officers  gradually  passed  into 
the  control  of  the  States,  it  was  not  to  be  supposed  that 
implicit  obedience  would  be  paid  to  the  simple  recom- 
mendations of  Congress,  which  there  was  no  power  to 
enforce.  Irregularities  were,  therefore,  bound  to  creep 
into  the  methods  of  promotion. 

In  a  letter  to  the  President  of  Congress,  August  20, 
1780,  General  Washington  says:  "  The  Army  wants  every- 
"  thing  that  relates  to  it  to  be  under  the  immediate 
"  direction  of  Congress.  For  want  of  it,  all  the  confusion 
"  experienced  from  irregular  appointments  and  promotions 
"originates.  I  have  daily  complaints  of  palpable  mis- 
"  takes  and  deviations  from  those  rules  on  which  the 
"  tranquility  of  the  service  depends.  A  vacancy  of 
"  Lieut.  Colonel  happening  in  July,  1779,  in  the  Jersey 
"  Line,  was  not  filled  until  the  March  following,  by  which 
"the  officer  entitled  to  succeed  has  lost  several  months' 
"rank  in  the  Line  of  the  Army.  The  vacancies  his  pro- 
"  motion  made  still  continue  open,  to  the  prejudice  of 
"  those  next  in  order;  and,  as  I  am  informed,  nezv 
"appointments  have  been  made  by  the  State  on  the 
"  ground  of  these  vacancies.  All  this  has  a  tendency  to 
''  enfeeble  our  civil  Union,  by  making  us  thirteen  armies 
"  instead  of  one,  and  by  attaching  tlie  troops  of  each 
"  State  to  it  instead  of  to  the  United  States."  ^ 

^  Writing  to  General  Sullivan,  who  had  resigned,  and 
was  now  a  Member  of  Congress,  the  Commander-in- 
Chief,  Dec.  17,  1780,  said:  "If  we  were  considered  in 
every  point  of  view  as  one  Army,  lineal  promotion  above 
as  below  the  rank  of  Colonel  would  be  the  most  equitable 
and  satisfactory  mode  of  rising.  *  *  *  *  j  tried,  in 
the  beginning,  to  abolish  State  feeling  and  have  the  Army 
considered  Continental.  A  different  system  prevailed. 
We  must  take  things  as  they  are.  Therefore,  under  pre- 
vailing ideas,  I  am  more  inclined  now  to  let  all  promotion 
be  lineal  in  each  State  to  the  rank  of  Brigadier  General, 
inclusive  (where  there  is  more  than  one  Regiment),  than 
to  adopt  any  other  mode.  How  far  State  promotions 
should  go  beyond  this  is  a  question.  This  expedient  I 
suggest:  to  let  States  who  send  Divisions  to  the  field  have 
their  Major  Generals,   and  others  be  made  by  promoting 

1  Writings  of  Washington.     '^  Ibid. 
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Brigadier  Generals  when  Major  Generals  are  wanting. 
Our  present  mode  of  promotion  is  regimental  to  Captain, 
inclusively;  and  in  line  of  the  State  afterwards.  But  I 
am  convinced  as  well  from  the  reason  mid  justice  of  the 
thing,  a.?,  from  several  conversations  I  have  had  with  some 
of  the  most  judicious  officers  of  the  Army,  that  it  would 
be  more  agreeable  to  it  that  ail  promotion  should  be 
lineal,  instead  of  regimental,  in  every  State  line :  for  which 
reasons  I  shall  recommend  the  measure  to  Congress  for 
the  new  establishment  of  the  Army."  By  the  new  estab- 
lishment was  meant  the  reorganized  Army  resolved  upon 
by  Congress  Oct.  21,  1780. 

He  fulfilled  this  promise  in  a  letter  of  December  20, 
1780,  to  the  President  of  Congress.  That  body  took  the 
subject  under  advisement,  for  the  proposition  involved  a 
total  change  in  the  law  of  promotion.  Having  carefully 
considered  the  subject,  on  the  25th  of  May,  1781,  it 
passed  the  following  Resolution:  ''That  Battalion  pro- 
motion in  the  Infantry,  to  the  rank  of  commanding 
officer,  inclusive,  when  such  Battalion  is  annexed  to  any 
State,  shall  be  in  the  line  of  that  State.  When  not 
attached  to  any  State,  promotion  to  commanding  officer 
inclusive  shall  be  regimental  or  Legionary.  Promotions 
in  the  Artillery  and  Cavalry  to  be  regimental  to  com- 
manding officer  inclusive." 

ThuS;  after  six  years  of  trial  at  different  systems,  did 
the  simple  reason  and  justice  of  the  thing  force  the  method 
of  lineal  promotion  in  the  State  lines  upon  the  Revolu- 
tion a  j-y  Army. 

It  should  be  remarked  that  the  reorganization  of  1780 
left  only  one  Regiment  unassigned  to  State  quotas,  namely, 
Hazen's,  a  Canadian,  and  into  this  all  foreigners,  both 
officers  and  enlisted  men,  were  placed.^  The  Artillery 
and  Cavalry,  formerly  on  a  Continental  footing,  in  which 
promotion  had  been  by  arm,  by  the  rule  of  our  service 
to-day,  were  by  that  reorganization  portioned  off  to  the 
States. 

The  rules  of  promotion  above  given  obtained  in  the 
line  of  the  Army  until  the  end  of  the  War. 

'  This  did  not  embrace  the  Staff  officers,  Armand's  Corps,  or 
other  distinct  organizations.  But  Hazen's  Regiment  was  made  an 
asylum  for  all  foreigners  that  it  was  found  difficult  to  dispose  of  any 
other  way. 
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The  methods  of  promoting  General  Officers  changed 
frequently  duruig  that  memorable  struggle.  At  first  the 
idea  of  the  Commander-in-Chief  was  to  promote  the 
senior  Colonel  to  Brigadier;  the  senior  Brigadier  to  Major 
General,  as  occasion  demanded.  But  the  fact  that  hos- 
tilities commenced  first  in  the  East,  and  the  forces  before 
the  enemy  at  Boston,  when  the  Army  was  first  resolved 
on,  were  from  the  Eastern  colonies,  caused  a  number  of 
General  Officers  to  be  chosen  from  that  section,  out  of  all 
proportion  to  the  number  of  troops  they  kept  in  the  field 
after  the  first  Army  was  disbanded  in  the  Fall  of  1775. 
Pennsylvania,  for  instance,  in  1775,  had  no  general  officer, 
while  Connecticut  had  one  Major  General  and  two  Briga- 
diers. Each  State  claimed  that  its  Brigades  should  be 
commanded  by  its  own  officers.  They  also  claimed  that 
each  State  should  have  a  number  of  Generals  of  both 
grades  proportioned  to  the  number  of  troops  they  fur- 
nished. There  was  nothing  for  Congress  to  do  but  to 
accede  to  the  demand.  But  in  making  Major  Generals  it 
was,  in  the  first  instance,  very  difficult,  from  the  reverse 
views  having  before  prevailed,  to  overslaugh  the  ranking 
Brigadiers.  However,  under  the  Colonial  (or  State)  de- 
mands there  was  no  evading  the  issue.  They,  therefore, 
swayed  by  these  considerations,  passed  the  resolution  of 
Feb.  19,  1777,  already  mentioned,  and  overslaughed 
Arnold.' 

The  rule  that  each  State  furnished  its  own  Brigadiers 
was  carried  into  effect  by  choosing  the  senior  Colonel, 
unless  in  a  case  like  Stark's,  of  New  Hampshire,  who  was 
chosen  a  Brigadier  General  in  the  United  States  Army 
from  civil  life,  for  his  gallantry  at  Bennington;  or  when 
Cadwallader,  a  citizen,  was  chosen  Brigadier  and  Com- 
mander of  the  Cavalry,  because  the  Colonels  were  at 
sword's  point  among  themselves,  w-hich  unfitted  any  of 
them  for  the  office. 

At  length,  in  1778,   this  contest  between  States  became 

1  TJie  demand  of  the  States  to  have  representation  in  tlie  list  of 
General  Officers,  proportioned  to  the  number  of  troops  they  fur- 
nished, was  natural.  Unfortunately,  the  first  to  suffer  under  the  new 
system  was  the  ISrigadier  who  had  signalized  himself  at  that  time 
above  all  others  — Benedict  Arnold.  This,  for  the  time,  brought  the 
new  way  of  doing  things  into  disfavor,  but  its  foundation  was  too 
firm  to  be  shaken. 
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so  pointed  that  all  semblance  of  being  one  Army  was 
thrown  off.  When  the  Generals  were  chosen  it  was  men- 
tioned that  they  were  not  for  the  Army  at  large,  but  for 
particular  State  lines.  In  1780  this  extended  to  Major 
Generals,  Smallwood  being  chosen  a  Major  General  for 
the  Maryland  Line. 

In  1 781  the  country  was  divided  into  Brigadier  Dis- 
tricts. When  a  Brigadier  was  wanted  in  any  one  of 
them,  the  senior  regimental  officer  therein  was  appointed. 
The  States  were  divided  into  8  such  districts,  each  of 
which  was  entitled  to  a  prescribed  number  of  that  grade. 
In  the  Cavalry  and  Artillery  the  Brigadier  was  to  be 
appointed  by  promoting  the  senior  officer  in  those  arms, 
respectively.  The  Major  Generals  were  to  be  appointed 
by  promoting  the  eldest  Brigadier  in  the  Army,  whether  of 
Artillery,  Cavalry  or  Infantry.^ 

What  could  so  clearly  show  how  State  jealousy  clouded 
the  reason  than  this  law,  which  made  the  leaders  of  the 
Army  from  the  aged  and  decrepid  rather  than  from  the 
efficient  and  distinguished  officers.  The  system  within  18 
months  was  abolished,  and  then  re-adopted,  in  the  vain 
attempt  to  reconcile  the  good  of  the  service  with  the 
exactions  of  the  States." 

This  feeling  was  brought  to  a  culminating  point  in  the 
Winter  of  i78i-'82  in  Congress.  South  Carolina  had, 
for  a  long  time,  been  trying  to  have  Moultrie  promoted 
to  Major  General;  but  the  number  of  troops  she  had  in 
the  field  caused  the  proposition  to  be  adversely  reported 
on.  After  the  capture  of  Cornwallis,  General  Washing- 
ton recommended  DuPortail,  Chief  Engineer,  and  Knox, 
Chief  of  Artillery,  for  Major  Generals.  As  the  former 
belonged  to  no  State,  but  was  a  Frenchman,  he  was 
chosen  at  once;  but  South  Carolina  and  Georgia  voted 
against  the  latter,  and  defeated  his  election  for  several 
months,  because  of  Moultrie's  rejection.  At  last,  how- 
ever, wiser  councils  prevailed,  and  they  both  received 
what  they  deserved  and  aspired  to.  Knox  was  dated 
back  so  that  he  ranked  DuPortail,  as  he  had  when  a 
Brigadier  General. 


1  Proceedings  Congress,  May  25,   1781. 

2  Proceedings  Congress,   May  25,  1781.     Jan.  19,  1782.      Decem- 
ber 12,  1782. 
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The  laws  of  promotion  already  given  were  those  that 
existed  until  the  end  of  the  Revolution  ;  and  as  they  were 
better  understood,  so  they  were  more  strictly  observed  by 
the  States  during  the  latter  stages  of  that  contest. 

The  views  of  some  of  the  ablest  statesmen  at  the  time 
being  adverse  to  sustaining  the  least  permanent  military 
force  in  time  of  peace  as  repugnant  to  the  letter  and  spirit 
of  the  Articles  of  Confederation  ;  and  the  unwillingness 
of  the  States  to  bear  the  expense  of  any  establishment 
beyond  what  was  necessary  to  protect  their  own  frontiers, 
limited  the  Army,  kept  up  from  the  end  of  the  war  to  the 
adoption  of  the  Constitution,  to  a  small  force  necessary 
to  take  charge  of  public  property  and  occupy  the  forts  on 
the  exposed  frontiers  of  the  then  Northwest. 

This  small  Army  changed  its  numbers  and  organization 
frequently  during  that  period.  No  troops  were  taken 
from  any  State  south  of  Virginia,  and  none  south  of 
Pennsylvania  served  any  length  of  time.  As,  under  the 
Confederation,  each  State  was  to  appoint  the  ofticers  of 
its  own  quota,  so  each  exercised  its  own  rule  of  promo- 
tion. But  the  principles  governing  the  late  establishment 
were  well  understood,  and  it  is  to  be  presumed  that  there 
was  no  particular  trouble  on  this  account,  as  no  record 
remains  of  it.^ 

Upon  the  inauguration  of  our  present  form  of  govern- 
ment, the  relative  rank  of  all  officers  in  the  Regiment  of 
Infantry,  and  the  Battalion  of  Artillery  in  service,  was 
settled  by  the  War  Department.^  The  President  sub- 
mitted the  list  to  Congress  June  2nd,  1790;  all,  including 
the  Battalion  raised  pursuant  to  Act  Apl.  30,  1790,  to 
date  from  29th  September  preceding.  They  were  all  con- 
firmed as  nominated,  and  from  that  day  dates  our  present 
system  of  promotion. 

The   rule   for   promotion   established   under    President 

'  The  Pennsylvania  Archives  show  that  in  the  quota  of  this  State 
promotion  was  strictly  according  to  the  rule  of  seniority.  It  was 
probably  so  in  most  if  not  all  others,  as  this  was  a  method  with  which 
they  were  familiar. 

2  Knox  was  Secretary  of  War,  and,  as  he  says  in  his  letter  to  Mc- 
Henry,  5th  Aug. ,  1798,  that  the  rules  for  deciding  rank  determined 
during  the  war  had  been  law  ever  since,  there  is  no  doubt  but  that 
the  relative  rank  of  the  ofticers.  in  the  adopted  military  force,  was 
decided  by  their  rank  before  they  held  their  present  commissions. 
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Washington's  administration  was  that  which  obtained  in 
the  Revolutionary  Army  down  to  May  25th,  1781. 

By  Act  of  March  3d,  1791,  one  Infantry  Regiment  was 
added  to  the  regular  establishment.  These  vacancies 
were  what  are  known  as  original.  He  filled  them  almost 
entirely  by  citizens.  The  Colonel,  a  Major,  and  a  few  of 
the  lowest  in  rank  were  appointed  from  the  old  troops. 
When  an  appointee  declined,  his  place  was  filled  just  as 
though  he  had  not  been  nominated.  Not  until  every 
office  was  filled  by  those  who  accepted  their  commissions, 
did  the  regular  rule  of  promotion  apply  to  a  Regiment. 
The  principle  was  thus  early  established  that  the  Presi- 
dent could  fill  an  original  vacancy  by  choosing  from  the 
whole  body  of  his  fellow  citizens,  either  in  the  Army  or 
out  of  it;  and,  until  he  is  limited  by  law  in  his  choice,  he 
can  exercise  his  volition  in  the  matter  absolutely/  An 
incident  in  officering  this  2nd  Infantry  Regiment  illus- 
trates the  point:  A  Lieutenant  declined  his  appointment, 
when  one  of  the  Ensigns  well  down  on  the  list  was  nomi- 
nated and  put  in  his  place — the  appointee  declining,  the 
original  vacancy  still  existed  and  the  rule  applied.  If, 
however,  vacancies  occurred  accidentally,  while  the  regi- 
ment was  forming,  as  by  resignation,  death,  promotion 
and  the  like,  they  were  filled  by  regular  promotion.  In 
case  any  officers  in  his  opinion  deserved  overslaughing. 
General  Washington  did  not  hesitate  to  do  it,  but  the 
cases  were  rare. 

When  the  army  was  organized  into  a  Legion  with  four 
sub-Legions  in  1792,  it  was  the  intention  to  have  4  Brig- 
adiers and  12  Majors  ;  i  Brigadier  and  3  Majors  to  each 
sub-Legion  ;  without  any  Lieut. -Colonel.  For  this  reason 
Harmar's  place  as  l^ieut. -Colonel,  which  he  resigned 
Jan.  I,  1792,  and  Lieut. -Colonel  Wilkinson's  of  the  2d 
Infantry,  vacated  by  promotion  April  9,  1792,  were  not  im- 
mediately filled.     But  as  it  was   found  difficult  to  get  the 


'  In  the  controversy  with  the  Senate,  April,  1822,  over  the  reduc- 
tion and  confirmation  of  certain  officers.  President  Monroe  main- 
tained that  a  law  restraining  the  will  of  the  President  in  his  choice 
of  persons  to  fill  original  vacancies,  that  is,  offices  newly  created, 
would  be  unconstitutional.  That  has  been  the  practice,  however, 
from  that  day  to  this  ;  nearly  all  the  laws  creating  original  vacancies 
in  the  Army  for  the  last  20  years  have  prescribed  the  class  from 
which  they  should  be  filled. 
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Brigadierships  accepted  by  suitable  characters,  only  two 
were  kept  on  the  general  staff,  and  Lieut. -Colonels  were 
nominated  to  command  the  sub-Legions.  In  the  Infantry 
the  four  sub-Legions  were  considered  as  analagous  to 
four  Regiments.  Promotion  was  lineal  in  each  to  rank 
of  Captain  inclusive,  and  thence  in  arm  of  service.  But 
though  the  Artillery  and  Cavalry  were  divided  among  the 
sub- Legions,  promotions  went  on  in  each  arm  by  seni- 
ority strictly. 

In  case  an  officer  in  arrest'  became  entitled  to  promo- 
tion the  rule  was  established  by  President  Washington  of 
nominating  him  as  under  ordinary  circumstances,  but 
with  the  understanding  that  he  would  not  be  put  up 
unless  he  cleared  himself.  This  being  done,  he  dated 
back  to  the  day  the  vacancy  above  him  occurred.  If  he  did 
not  clear  himself  he  was  not  promoted.  The  Executive 
held  that  an  officer  in  arrest  was  not  entitled  to  advance- 
ment ;   neither  was  he  to  be  overslaughed. 

In  case  an  officer  under  suspension  became  entitled  to 
promotion  he  nominated  him  for  the  office,  to  date  when 
the  vacancy  occurred  ;'^  but  with  the  understanding  that 
the  promotion  was  not  to  take  effect  until  the  officer  was 
released  from  the  suspension.  Under  this  rule  an  officer 
so  situated  would  not  be  overslaughed.  A  different  rule 
obtains  now  in  the  War  Department.  This  change  was 
brought  about  through  the  ignorance  of  officers  in  1810 
of  what  the  precedents  in  such  cases  really  were.  In 
that  year  Capt.  Winfield  Scott,  when  under  suspension, 
became    entitled   to    promotion.      He    put   in    his   claim 


'  This  is  a  specimen  of  President  Washington's  style  of  nomina- 
tions in  such  case: — "Vacancy  of  Major,  occasioned  by  Beatty's  resig- 
nation, 27th  November,  1792,  to  be  filled  by  John  Armstrong  if 
acquitted  :  but,  as  he  is  in  arrest,  no  nomination  is  made.  Vacancy 
of  Captain,  occasioned  by  John  Armstrong's  promotion,  if  acquitted, 
to  be  tilled  by  John  Morgan,  if  acquitted  ;  but,  as  he  is  in  arrest,  no 
nomination  is  made,  27th  November,  1792.  John  Whistler,  Lieu- 
tenant, to  take  rank  from  27th  November,  1792,  the  day  the  vacancy 
happened  to  which  John  Morgan  is  entitled  if  acquitted."  (Message 
Feb.  23,  1793),  Armstrong  got  his  majority  without  further  nomina- 
tion, but  in  the  meantime  the  ist  sub-L,egion  had  been  kept  out  of  a 
Major  some  months. 

2  The  nominations  contained  same  conditions,  and  were  made 
contingent  precisely  as  in  case  of  nominee  being  in  arrest. 
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thereto  to  the  War  Department'.  A  Board  of  Officers  was 
a])pointed  to  examine  into  and  report  upon  the  question 
whether  or  not  Scott  was  entitled  to  his  promotion.  On 
the  28th  January,  181 1,  the  following  opinion  was  ren- 
dered :  ''  In  ordinary  cases  the  officer  next  in  rank  is 
entitled  to  promotion  as  soon  as  a  vacancy  occurs,  but 
suspension  by  sentence  of  a  Court  Martial  forms  an 
exception  to  that  rule,  so  far  as  relates  to  the  officer  so 
suspended."  Had  the  Board  access  to  the  executive 
Journals  of  the  Senate  in  1793,  they  would  have  found 
ample  precedent  for  a  decision  just  the  reverse.''  Their 
decision,  however,  has  been  law  to  the  Army  ever  since. 

Mr.  Adams  had  as  little  respect  for  established  usages 
in  the  military  service  as  President  Washington  venerated 
them.  But  until  the  war  with  France  seemed  imminent, 
he  followed  the  regular  rules  of  promotion.  The  Lieut. - 
Colonel  commandant  of  the  ist  Regiment  of  Artillerists 
and  Engineers  having  in  the  spring  of  '98  been  dismissed, 
Mr.  Adams,  instead  of  promoting  the  ranking  Major  of 
that  arm,  Burbeck,  as  his  successor,  nominated  a  citizen, 
Mr.  Jonathan  Drayton,  for  the  office.  Action  was  defer- 
red on  the  nomination  and  it  never  came  up  again.  Mr. 
Drayton  two  days  after  was  confirmed  a  Brigadier  Gen- 
eral in  the  Army  which  he  declined.  The  position  of 
Lieut. -Col.   Commandant,    to  which   he   had    been    nom- 


'  In  reply  to  his  request,  Mr.  Eustis,  Secretary  of  War,  said  : 
"  Having  doubts  in  my  own  mind,  finding  no  precedent  in  our  ser- 
vice, and  perceiving  some  ditference  of  opinion  prevailing  on  the  sub- 
ject of  rank,  applying  to  your  case,  I  have  submitted  it  to  a  Board  of 
Officers  for  their  consideration  and  opinion." 

2  Message  of  February  22,  1793,  contained  this:  "Vacancy  of 
Major  4II1  sub-Legion  occasioned  by  the  death  of  Major  Trueman, 
2d  June,  1792,  to  be  filled  by  Ballard  Smith  of  the  1st  sub-I.egion, 
who  is  suspended  by  sentence  of  a  Court  Martial  for  six  months,  after 
the  term  for  which  he  is  suspended  shall  expire."  He  was  confirmed 
by  the  Senate,  and  in  due  time  got  the  majority.  Scott's  was  a  case 
precisely  like  this. 

It  would  seem  that  Col.  Burbeck,  President  of  the  Board  would 
remember  Smith's  case,  as  he  was  a  Major  at  the  time.  'I'he  fact 
that  the  War  Department  records  were  burned  in  1800,  and  that  no 
systematic  method  had  been  adopted  to  keep  account  of  matters  of 
this  nature,  left  officers  very  much  at  sea  in  such  a  case. 

Eustis,  the  Captain  just  below  Scott,  was  promoted  over  his  head 
in  consequence  of  his  (Scott's)  suspension.  That  is  the  rule  to-day, 
and  it  takes  its  origin  in  Captain  Scott's  case. 
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inated  by  the  President,  went  unfilled  until  Feb.  20,  1799, 
when  Major  Burbeck  was  nominated  for  the  place  that 
had  belonged  to  him  from  the  beginning,  and  was  con- 
firmed to  date  back  to  day  of  La  Rochefontaine's  dis- 
missal. Thus  was  Mr.  Adams'  attempt  to  break  in  upon 
well  established  custom  thwarted.  Thus  was  the  all- 
important  principle  underlying  promotion  in  the  regular 
army  preserved  inviolate. 

President  Adams'  views  on  this  subject  are  clearly  set 
forth  in  the  following  letter  to  Secretary  McHenry\  7th 
May,  1799  :  "  Merit,  liowever,  I  consider  as  the  only  true 
scale  of  graduation  in  the  army.  *  *  *  The  otficers, 
I  think,  ought  not  to  be  flattered  with  any  positive  assur- 
ance of  rising  in  succession.  The  right,  authority,  and 
duty  of  government  to  depart  from  the  line  of  succession 
in  clear  cases  of  unusual  merit,  of  extraordinary  services, 
or  uncommon  talent,  ought  always  to  be  asserted  and 
maintained,  and  constantly  to  be  held  up  to  the  view  of 
the  Army." 

It  is  a  fact,  however,  that  Mr.  Adams  thereafter  did  not 
attempt  to  interfere  with  the  established  rules  as  descended 
from  Washington,  in  so  far  as  promotion  in  the  old  Regu- 
lar Regiments  was  concerned. 

The  Act  of  July  16,  1798  augmented  the  Army,  and 
swallowed  up  the  two  companies  of  Dragoons  already  in 
service,  in  a  new  Regiment.  The  Act  of  March  3,  '99 
reorganized  the  Army,  and  gave  the  2d  Regiment  Artil- 
lerists and  Engineers  another  Battalion  ;  and,  although 
Mr.  Adams  was  perfectly  arbitrary  in  promoting  into  the 
new  part  of  the  Army  he  respectfully  let  the  old  part 
alone. ^  In  promoting  therein,  as  well  as  in  making  appoint- 
ments to  the  original  vacancies  added  to  the  Artillerists 
and  Engineers,  he  followed  strictly  the  example  of  his 
predecessor. 

In  the  new  regiments  Mr.  Adams  found  a  fine  field  for 
the  exercise  of  his  theories,  and  he  applied  them  without 
stint.  The  following  remarks  of  Gen.  Washington,  to 
McHenry,  commenting  on  an  irregular  advancement  in 
one  of  these  regiments,  contain  sentiments  so  just,  and  at 
the  same  time  develop  Mr.  Adams'  views  so  clearly,  that 

1  Page  640,  vol.  8  :  Works  of  John  Adams. 

2  This  appears  from  the  Registers,  and  Senate  Executive  Journal. 
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they  deserve  to  be  preserved.  "  It  is  not  my  intention," 
said  he,  "  to  dispute  the  power  of  the  President  to  make 
this  or  any  other  promotion  which  his  incHnations  or  the 
solicitations  of  others  may  prompt  him  to  ;  but  I  will 
add,  without  fear  of  contradiction  from  any  one  ac- 
quainted with  the  usages  and  prescriptive  rights  of 
armies,  that,  if  he  wishes  to  preserve  the  peace  and  har- 
mony of  ours,  rules  must  be  observed  in  promotions,  and 
the  feelings  of  the  officers  attended  to."^ 

In  September,  1799,  the  rules  for  promotion  through- 
out the  Army  were  changed  in  general  orders  by  Presi- 
dent Adams.  These  new  Rules  remained  in  force  until 
1 80 1,  when  those  before  existing  were  reverted  to.'^ 

What  these  new  rules  were  the  writer  of  this  paper  has 
not  found  out.  There  is  ground,  however,  for  the  belief 
that  regimental  promotion,  subject  to  exceptions  in  favor 
of  extraordinary  merit,  extended  to  Major  inclusive. 
These  are  facts  :  i.  That,  December  13,  1798,^  Gen. 
Washington  wrote  to  McHenry,  Secretary  of  War,  a  let- 
ter that  contained  a  plan  for  re-organizing  the  Army. 
The  great  leading  features  of  this  letter  were  embodied 
in  a  communication  of  the  Secretary's  to  the  President, 
Dec.  24th,  and  transmitted  by  the  latter  to  Congress, 
Dec.  31.  The  re-organization  of  1799,  March  3,  fol- 
lowed ;  so  nearly  did  that  act  conform  to  his  views, 
that  it  can  truthfully  be  said  the  General  re-organized 
the  Army  by  it,  to  suit  himself,  quite  as  much  as  he  had 
done  in  1780.  2.  In  that  letter  he  says  :  "The  judicious 
establishment  of  general  rules  of  promotion,  liable  to 
exceptions  in  favor  of  extraordinary  service  or  merit,  is 
a  point  of  the  greatest  consequence.  It  is  conceived 
that  these  rules  are  the  most  convenient  that  can  be 
devised  :  namely,  that  all  officers  shall  rise  in  the  regi- 
ments to  which  they  respectively  belong  to  the  rank  of 
Major  inclusively  ;  that  afterwards  they  shall  rise  in  the 
line  of  the  Army  at  large,  with  the  limitation,  however, 
that  the  officers  of  Artillery,   Cavalry  and  Infantry  shall 

1  Writings  of  Washington.     Vol.  XI,  pg.  411,  letter  25th  March, 
1799. 

2  The  change  was  made  Sept.  9,  1799,  and  the  old  state  of  things 
re-established  26th  May,  1801. 

3  Page  360,  vol.  XI.      Writings  of  Washington. 
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be  confined  to  their  respective  Corps  until  they  shall 
attain  the  rank  of  Colonel."  3.  All  the  promotions  in 
old  regiments  from  September,  1799,  'till  the  end  of  Mr. 
Adams'  administration  followed  the  rule  here  sug- 
gested.^ 

In  a  matter  of  this  nature,  it  is  likely  Mr.  Adams 
would  be  inclined  to  let  Mr.  McHenry  have  his  own  way, 
provided  he  conformed  to  the  President's  views  of  what 
was  right.  This  rule,  by  opening  hope  to  the  distinguished 
and  meritorious,  would  necessarily  please  Mr.  Adams, 
for  that  was  his  plan  as  heretofore  shown.  Therefore 
he  would  favor  the  idea. 

Mr.  McHenry.  at  this  time,  had  no  opinions  of  his  own, 
except  as  they  came  from  General  Washington,  or  General 
Hamilton,  which  amounted  to  the  same  thing.  His  offi- 
cial communications  at  this  period  show  this."  As  he 
had  adopted  Gen.  Washington's  re-organization  schemes, 
literally  almost,  so  it  is  natural  to  suppose  he  would  be 
all  the  more  likely  to  adopt  any  rules  of  promotion  sug- 
gested by  him,  and  which,  to  be  enforced,  required  only 
the  issuing  of  a  general  order  by  himself.  The  fact  that 
promotions  after  the  order  was  issued  followed  the  rule 
suggested  strengthens  this  view  of  the  subject. 

The  rules  for  promotion  re-established  May,  1801,  by 
Mr.  Jefferson,  were  well  understood.  Only  extraordinary 
cases  in  his  opinion,  expressed  in  general  orders,  justified 
a  departure  from  the  well-beaten  path  marked  out  by 
President  Washington. 

But  the  exception  of  "  extraordinary  cases  "  from  the 
common  rule,  while  it  seems  proper  enough  in  itself,  was 
undefined  in  meaning,  and  left  the  door  open  to  the 
President  to  introduce  favoritism  or  other  disturbing  ele- 
ments.    This  term  might  have  been  interpreted  to  mean 


1  These  embraced  Major  Toussard,  ist  Artillerists  and  Engineers, 
to  Lieut. -Colonel  in  the  2d  ;  Capts.  Porter,  McRea,  Pike,  Wads- 
worth,  Martin  and  Guion  to  Majors  in  the  various  regiments.  In  all 
these  cases  promotions  to  Major  were  regimental.  Had  the  rule  by 
arm  prevailed,  several  of  those  promoted  would  have  stood  still,  for 
they  were  junior  to  others,  who  by  that  rule  would  have  gone  up  in 
their  stead. 

2  See  in  this  connection  "Life  of  John  Adams,"  by  J.  Q.  and 
Charles  Francis  Adams.     VoL  2,  pg.  237,  et  seq. 
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anything^  everything  or  nothing,  at  the  caprice  of  the 
President  or  his  War  Secretary.  General  Dearborn  was 
one  of  that  distinguished  class  of  young  officers  of  the 
Revolutionary  War,  which  numbered  in  its  ranks  Hamil- 
ton, Burr,  Hull,  Henry  Lee  and  others,  who  were  kept 
down  in  the  lower  walks  of  the  profession  by  the  weight 
of  incompetency  above  them,  and  that  it  was  impossible 
to  get  rid  of.  He  understood  the  rules  of  promotion 
perfectly  ;  yet  he  did  not  hesitate  to  use  the  cover  of  an 
"  extraordinary  case  "  to  break  through  them,  to  the 
destruction  of  every  principle  on  which  the  tranquility 
of  the  service  depends. 

In  February,  1806,  Mr.  Jefferson  nominated  Col.  Sam- 
uel Hammond  of  St.  Louis,  a  citizen,  for  Lieut. -Colonel 
2d  Infantry,  vice  Cushing  promoted.  He  was  rejected 
bv  the  Senate.  The  next  year  he  nominated  Wm.  Clark, 
a  ist  Lieut,  of  Artillerists,  for  the  same  position.  He  was 
also  rejected  by  the  Senate.  Hammond's  claim  is  not 
known  ;  but  Clark  had  distinguished  himself  with  Lewis 
in  the  expedition  across  the  Rocky  Mountains.  Fortu- 
nate for  the  Regular  Army  was  it  that  the  Senate  stood 
between  it  and  the  President.  To  that  body  it  is  in- 
debted for  the  rules  of  regular  succession  it  enjoys  to- 
day, which  alone  give  stability  to  the  military  system. 

It  is  true  there  appear  occasional  deviations  from  the 
strictly  regular  order  of  promotion;  but  examination  will 
evince  that  they  were  made  in  accordance  with  those  just 
principles  clearly  marked  out  by  our  first  President. 
When  an  Executive  disregarded  those  principles,  the 
Senate  rejected  the  nominee,  for  the  reason,  sometimes 
expressed  and  sometimes  not,  that  it  was  not  in  accord- 
ance Avith  the  established  rules  of  the  service.  During 
this  early  period  of  our  Army  history,  the  rules  of  pro- 
motion were  being  crystallized  into  a  firmly  established, 
well  understood  part  of  the  military  common  law. 

This  was  the  situation  of  affairs  when  the  first  legisla- 
tive enactment,  viz  :  the  Act  of  June  26,  181 2,  bearing 
on  the  subject,  went  into  effect.     That  law  provided,  that 

1  Major  George  Ingersoll  of  the  Artillerists  resigned  Dec.  i,  1804. 
The  ranking  Captain,  Michael  Kaltersen,  requested  that,  if  it  could 
be  done  under  the  rules,  he  might  not  be  promoted.  His  request  was 
granted,  and  A.  Y.  Nicoll,  next  in  rank,  went  over  his  head.  This 
was  probably  considered,  as  it  was,  an  "  extraordinary  case." 
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the  military  establishment  authorized  by  law  previous  to 
Act  of  April  12,  1808,  and  the  additional  military  force 
raised  by  virtue  of  that  Act,  should  be  incorporated  ; 
"  that  from  and  after  the  passing  of  this  Act  the  promo- 
"  tiotis  shall  be  made  through  the  li7ies  of  Artillerists, 
"  Light  Artillery,  Dragoons,  Riflemen  and  Infantry  accord- 
"  ing  to  established  rule.'' 

The  line  force  in  service  previous  to  April  12,  1808, 
consisted  of  i  Regiment  of  Artillerists  and  2  of  Infantry. 
The  force  added  on  that  date  consisted  of  1  Regiment  of 
Light  Artillery,  i  of  Light  Dragoons,  i  of  Riflemen,  and 
5  of  Infantry.  It  was  the  custom  prior  to  the  passage 
of  the  Act  of  June  26,  1812,  to  keep  promotion  in  these 
two  sets  of  forces  perfectly  distinct,  though  in  each  it 
went  on  in  the  usual  way.  The  effect  of  that  Act  was 
to  make  one  establishment  of  the  former  two,  applying 
the  rules  of  promotion  as  provided  by  law.  From  that 
time  promotion  in  the  Army  has  gone  on  not  in  accord- 
ance with  rules,  but  in  accordance  with  law} 

The  government  was  at  this  time  actively  engaged  in  the 
second  War  with  Great  Britain.  Among  other  forces 
raised  in  consequence  thereof  were  those  authorized  by 
Act  of  Jan.  \\,  181 2.  The  records,  and  the  Executive 
Journal  of  the  Senate  will  show  that  after  the  passing  of 
the  26th  June  Act,  nominations  for  the  forces  consolidated 
by  that  Act,  were  kept  entirely  distinct  from  those  raised 
under  the  Act  of  Jan.  11.  In  each  the  regular  rules 
were  followed.  Other  forces  authorized,  such  as  20  Reg- 
iments, by  Act  Jan.  29,  1813,  were  organized  or  were 
organizing,  when  the  law  of  March  30,  18 14  was  passed. 
This  will  be  found  in  the  Revised  Statutes  to-day,  and  is 
the  law  of  the  land.^ 

1  To  illustrate  what  was  meant  under  Mr.  Madison's  administra- 
tion by  an  "  extraordinary  case"  that  justified  overslaughing  : — early 
in  1814,  two  vacancies  occurred  in  the  1st  Rifle  Regiment  in  grade 
of  Major.  The  two  ranking  Captains  were  jumped  by  their  juniors. 
They  protested  vehemently  against  this,  when  the  fact  developed 
that  Graham,  the  ranking  Captain,  was  considered  physically  unfit 
for  field  operations,  and  Massias,  next  to  him,  was  perpetually  hav- 
ing charges  preferred  against  him,  or  doing  the  same  for  other 
people.  He  was  considered  a  troublesome  character.  It  was 
thought  both  could  stand  still  and  the  interests  of  the  service  be  sub- 
served.    Hence  they  were  overslaughed. 

2  The  law  of  April  30,  1814,  inserted  in  the  Revised  Statutes 
(edition,  1878)  did  not  provide  any  law  of  promotion.  It  simply 
extended  the  then  existing  law  to  the  whole  Army. 
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An  examination  of  the  Records^  will  develop  the  fact 
that  at  the  time  of  the  passing  of  this  Act  promotions 
went  on  in  the  consolidated  force  of  June  26,  1812,  in 
the  regular  way ;  that  they  went  on  regularly  in  the  force 
raised  Jan.  11,  1812,  but  entirely  distinct  from  the  other; 
and  that  the  other  troops  in  service,  besides  these  two 
sets,  were  not  yet  completely  organized,  so  as  to  have  the 
regular  rules  apply  to  them.  The  list  of  nominations 
sent  in  after  the  passing  of  the  Act  of  March  30,  1814, 
shows  what  was  its  effect.  It  was  simply  to  extend  the 
laws  of  promotion  to  the  whole  military  establishment ; 
numerous  Captains  of  the  old  Regiments  being  made 
Majors  in  those  recently  authorized,  besides  other  pro- 
motions showing  that  the  entire  force  was  now  to  be  con- 
sidered as  a  unit.  By  this  Act  also  certain  Volunteers 
were  admitted  into  the  regular  line  of  promotion.  This 
will  not  appear  strange  when  we  reflect  that  these  Volun- 
teers were  organized  in  a  similar  manner,  and  their  offi- 
cers were  appointed  in  all  respects  in  the  same  way  as 
for  the  regular  troops  ;  in  fact,  there  was  no  difference 
between  them  and  the  more  recently  organized  so-called 
regulars,  except  in  name.  There  was  nothing  strange, 
therefore,  in  these  Regiments  being  put  on  the  same  foot- 
ing as  regards  promotion.  Two  of  them  were  taken  into 
service  and  formed  the  45th  and  46th  Infantry,  U.  S.  A." 

It  cannot  be  supposed  that  the  law  of  March  30,  18 14, 
was  either  misunderstood  or  defeated  in  its  true  meaning. 
Both  Secretaries  Armstrong  and  Monroe,  as  well  as  Presi- 
dent Madison,  knew  what  the  custom  had  been,  and  what 
the  law  intended.  Moreover,  the  Senate  was  vigilant, 
and  took  good  care  that  the  law  of  service  was  not 
departed  from.  During  this  year  it  had  rejected  a  Cap- 
tain of  Artillery  nominated  for  Major,  because  he  was 
to  be  promoted  irregularly  and  not  according  to  estab- 
lished usage  :^  while  the  protracted  and  eventful  contest 

1  Army  Registers  and  Executive  Journals  of  the  Senate  (vol.  2.) 

2  They  were  styled  U.  S.  Volunteers  before  this.  See  Amer. 
State  Papers,  Mil.  Affairs,  vol.  I,  pg.  422. 

3  This  was  the  case  of  Captain  Woolstonecraft  of  the  Artilleiy. 
See  pg.  508,  vol.  2,  Executive  Journal,  Senate.  The  language  of  the 
Senate  Resolution  is  this  :  "  That  the  Senate  do  not  advise  and  con- 
sent to  the  appointment,  because  the  proposed  promotion  is  irregular 
and  not  according  to  the  estabhshed  rule  of  promotion." 
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between  it  and' the  Executive  a  few  years  later  over  Army 
nominations,  showed  it  never  tired  in  watching  to  see  the 
laws  were  faithfully  executed.^ 

There  can,  therefore,  be  no  just  reasons  for  supposing 
that  the  practice  under  the  law  of  1812,  and  the  rules  of 
promotion  as  they  exist  to-day  by  virtue  thereof,  are  not 
what  the  franiers  of  the  law  intended. 

In  the  Staff.  As  its  organization  could  not  be  consid- 
ered as  settled,  the  law  of  promotion  was  for  a  long  time 

1  The  President  maintained  in  the  1821  reduction  that  he  had  a 
perfect  right  to  make  the  new  Corps  of  the  Army  out  of  the  old,  in 
any  manner  he  saw  fit.  That  no  officers  could  claim  legal  exemption 
from  being  deranged,  nor  could  any  have  legal  claim  to  being  re- 
tained. The  selection  of  officers  for  the  new  army,  from  those 
belonging  to  the  former,  was  a  matter  entirely  at  the  discretion  of 
the  President. 

From  these  broad  propositions,  all  and  singular,  the  Senate  dis- 
sented. Many  interesting  points  were  raised  in  the  ensuing  discus- 
sions that  must  be  considered  as  corollaries  to  the  main  proposition 
stated  above. 

The  President  maintained  the  Pay  Department  was  one  of  the 
"  Corps  "  of  the  Army  :  the  Senate  denied  it  and  rejected  the  nomi- 
nation of  the  P.  M.  General  for  Colonel  of  one  of  the  Regiments. 
The  President  held  that  no  particular  officers  were  entitled  to  the 
Colonelcies  of  the  1 1  new  Regiments.  The  Senate  held  that,  by  direct- 
ing the  Executive  to  arrange  the  officers  of  the  old  army  to  the  new, 
he  was  bound  to  put  the  il  old  Colonels  in  these  new  places.  There- 
fore, according  to  the  Senate  views,  the  Colonels  dropped  out  were 
still  legally  in  service. 

The  President  mentioned  that  he  was  prepared  to  take  the  ground 
that  Congress  could  not,  constitutionally,  limit  by  law  his  choice  of 
individuals  to  fill  original  vacancies  from  the  whole  body  of  his  fel- 
low citizens.  The  Senate  remarked,  incidentally,  that  they  were  pre- 
pared to  combat  that  proposition  ;  basing  their  argument  on  the 
clause  of  the  Constitution  giving  Congress  power  to  prescribe  rules 
for  the  government  and  regulation  of  the  land  and  naval  forces. 

The  Senate  held  that  the  offices  that  Towson  and  Gadsden  were 
nominated  for  were  created  during  a  Session  of  the  Senate,  and 
therefore  the  President  had  no  right  to  fill  them  during  a  recess  of 
that  body.      Here  again  the  President  was  at  issue  with  them. 

The  House  also  became  involved  in  the  controversy.  So  far  as 
the  views  of  that  body  can  be  gathered,  they  at  that  time,  sustained 
the  Senate  in  all  points  upon  which  they  (House)  expressed  an 
opinion. 

The  Senate  and  House  maintained  that  in  the  new  army,  officers 
should  be  kept,  when  possible,  in  same  Corps  as  before  the  reduction; 
and  rejected  Gadsden  for  Adjutant  General  on  that  ground,  he  having 
formerly  been  an  Inspector. 

The  House  became  interested  in  this  controversy,    from    the  fact 


6o 

undetermined.  The  Engineer  Corps  was  the  first  to 
come  under  the  usual  rules.  In  the  Act  organizing 
that  Corps  it  was  provided  that  the  President  could, 
when  he  saw  proper,  make  such  promotions  therein, 
with  a  view  to  particular  merit^  and  without  regard  to 
rank,  as  would  give  the  ultimate  organization  intended 
for  it.  The  original  vacancies  thus  created  were  filled  by 
the  President,  entirely  at  his  option  as  to  characters. 
Since  then  the  regular  rules  have  governed  promotion  in 
that  Corps.  The  Quarter  Master's  Department  secured 
the  same  by  law  in  1838.  In  1851  the  law  was  passed 
securing  to  all  Staff  Departments  the  same  rules  of  pro- 
thai  through  a  transfer  of  Lieut. -Col.  Lindsay  back  to  the  Artillery 
from  the  Infantry,  Major  Eustis  was  kept  out  of  his  Lieut  -Colonel- 
cy. Major  Eustis  had  an  uncle,  the  Hon.  Wm.  Eustis  (formerly 
Secretary  of  War)  who  was  Chairman  of  the  House  Military  Com- 
mittee, and  who  was  looking  after  the  Major's  interests. 

The  Senate  having  rejected  the  Pay  Master  General's  nomination 
for  Colonel  of  the  2d  Artillery,  the  regiment  was  without  a  Colonel. 
Of  the  four  Colonels  discharged,  viz  :  Wadsworth,  Smith,  King  and 
Bissell,  the  first  and  third  died  soon  afterwards.  Smith  was  ap- 
pointed a  U.  S.  Judge,  leaving  Bissell  alone  to  be  provided  for. 
I'he  President  maintained  he  was  out  of  service  ;  the  Senate  that  he 
was  in  service  ;  he  took  the  latter  view,  and  reported  regularly  to  the 
War  Department,  but  was  not  assigned  to  duty.  When  Mr.  J.  Q. 
Adams  became  President,  Bissell  reported  for  duty  as  usual.  He 
was  not  assigned,  but  Mr.  Adams  nominated  him  as  from  citizen 
life  for  the  Colonelcy,  that  the  Senate  had  contended  all  along  of 
right  belonged  to  him.  The  Senate  did  not  act  directly  on  the  nom- 
ination ;  but  expressed  the  opinion  that  Bissell  was  entitled  to  the 
place,  and,  as  he  had  never  been  out  of  service,  the  President  might 
anaiige  him  to  the  2d  Artillery.  To  this  proposition  Mr.  Adams 
would  not  agree.  He  renominated  Bissell,  but  nothing  came  of  it. 
In  his  Annual  Message,  Dec.  1826,  he  recommended  such  legislation 
as  the  case  might  require,  as  there  was  no  hope  of  the  President  and 
Senate  agreeing.  A  Bill  was  reported  by  the  Senate  Military  Com- 
mittee looking  to  the  legislating  of  Bissell  into  office,  but  it  failed  to 
become  law.  The  House  Military  Committee  also  reported  a  Bill 
looking  to  the  same  end,  .but  its  fate  was  like  the  other.  In  pre- 
senting this  Bill  the  House  Military  Committee  was  called  on  to 
express  an  opinion  on  the  construction  of  the  reducing  Act  of  1821. 
They  sustained  the  Senate  so  far  as  Towson  was  concerned;  but 
maintained  with  the  late  President,  that  the  old  Colonels  had  no 
legal  right  to  the  new  Colonelcies;  in  which  view  they  were  opposed 
by  the  Senate.  The  House  Military  Committee  therefore,  in  1827, 
concurred  in  President  Monroe's  view  expressed  in  1822,  that  the 
only  limitation  placed  on  him  was  that  he  should  take  the   officers  of 

1  Sec.  26.     Act  March  26,  1802. 
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motion  enjoyed  by  the  other  Corps  of  the  Army.  In 
^^53/  the  Engineers  and  Ordnance  secured  the  enact- 
ment of  the  14  year  law,  viz  :  that  a  subaltern  of  14 
years  service  should  rise  to  a  Captaincy,  provided  no  offi- 
cer should  be  promoted  over  one  who  ranked  him;  and 
provided  further,  that  the  whole  number  of  officers  in  the 
Corps  was  not  thereby  increased. 

This  14  year  rule  is  just  and  proper.  Any  subaltern 
who  has  served  that  long  deserves  a  Captaincy.  Those 
in  the  line  should  be  on  the  same  footing  in  this  respect 
as  the  subalterns  of  Engineers  and  Ordnance.  What 
encouragement  it  would  be  to  the  line  officers  !  And 
why  should  it  not  be  so  ?  Are  they  not  equally  deserv- 
ing with  the  others  ?  Let  us  hope  the  regiments  of  the 
line  will  be  placed  in  this  respect  on  an  equality  with  the 
Corps  just  mentioned. 

The  Assistant  Surgeon,  after  5  years  service,  is  entitled 
to  the  rank,  pay  and  allowances  of  a  Captain  ;   but  it  has 


the  new  army  from  those  of  the  existing  army  ;  but  they  disagreed 
from  his  views  as  to  who  were  officers  of  the  army  before  the  reduc- 
tion. The  House  Committee  intimated  very  strongly,  but  did  not 
say,  that  in  their  opinion  Bissell  was  entitled  to  the  Colonelcy. 

President  Jackson  suggested  that  an  explanatory  act  be  passed, 
designating  the  class  of  officers  from  which  the  Colonelcy  of  the  2d 
Regiment  of  Artiilei-y  .should  be  filled.  This  called  forth  a  report 
from  the  House  Military  Committee,  Jan.  18,  1830.  In  this  it  was 
held  that  Bissell  was  not  entitled  to  it,  but  the  vacancy  belonged  to 
the  ranking  Lieut. -Col.  of  Artillery,  Lindsay.  The  Senate  Military 
Committee  was  now  under  the  leadership  of  Mr.  Benton.  It  can 
re.adily  be  surmised  that  it  would  not  assent  to  these  views  of  the 
House  Committee.  The  Bill  did  not  become  a  law.  But  the  same 
end  was  attained,  as  the  ranking  Lieut. -Col.  was  promoted  in  ac- 
cordance with  this  idea  April  26,  1832  ;  and  thus,  after  being  11 
years  without  one,  the  2d  Regiment  of  Artillery  was  given  a  Colonel. 
See  Niles  Register,  vol.  22,  pg.  406,  et  seq.  Mil.  affairs,  vol.  2,  pg. 
395.     Vol.  3,  Ibid,  pgs.  259,  290.     Vol.  4,  Ibid.  pg.  248. 


1  Sec.  9.     Act  March  3,  1853. 

Note. — Sec.  3,  Aug.  3,  1S61,  provides  that  "  whenever  any  Army 
Captain  of  the  Quartermaster's  Department  shall  have  served  14 
years  continuous  service  he  shall  be  promoted  to  the  rank  of  Major." 
The  Attorney  General  decides  this  means  only  the  Regular  Army. 
That  its  operation  was  suspended  by  6th  Sec.  Act  March  3,  '69,  and 
was  formally  repealed  by  Sec.  5,596,  Revised  Statutes,  [for  this 
opinion  see  G.  O.,  No.  51,  A.  G.  O.,  July  9,  1878.] 
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been  decided  that  this  does  not  entitle  him  to  a  Captain's 
commission.' 

Since  1834,  Medical  Officers  to  the  rank  of  Surgeons, 
and  in  the'  Engineers  and  Ordnance  since  1863,  those 
below  field  officers,  have  had  to  pass  an  examination  before 
a  Board  of  their  own  Corps  before  they  are  promoted. 
It  should  be  remembered  to  the  credit  of  the  Medical 
Department,  that  it  has  evinced  a  more  determined  pur- 
pose than  any  other  in  the  Army,  to  secure  efficiency  and 
studious  habits  in  its  officers  after  they  have  received 
their  first  commission.  During  the  Revolutionary  War, 
candidates  for  that  Department  were  generally  subjected 
to  a  preliminary  examination,  which  Thacher  says  was 
not  easy;''  and  now,  if  we  can  judge  from  the  number 
that  are  allowed  to  resign,  they  are  very  rigorous. 

In  these  three  Departments  of  the  Army  alone  is  exam- 
ination a  condition  precedent  to  promotion. 

The  Constitution  invests  Congress  with  the  power  to 
make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces.  Except  by  enacting  the  Articles  of 
War,  and  providing  in  181 2  that  promotion  should  there- 
after be  by  established  rule,  Congress  did  nothing  under 
this  grant  of  power  until  March  3d,  1813.  One  of  the 
Acts  of  that  date  made  provision  for  re-organizing  the 
General  Staff.  Section  5  delegated  this  power  of  Con- 
gress to  the  Secretary  of  War.  He  was  directed  to  pre- 
pare general  regulations,  better  defining  and  prescribing 
the  duties  and  powers  of  the  officers  of  the  General  and 
Regimental  Staff.  When  these  Regulations  were  approved 


1  The  Senate  decided  this  matter,  and  this  decision  was  concur- 
red in  by  the  Attorney  General.  The  Senate  held  that  Assistant 
Surgeons,  Surgeons,  etc.,  were  not  Captains,  Majors,  etc.,  although 
having  the  rank  of  Captain,  etc.;  the  rank  being  one  thing,  and  the 
office  and  command  quite  another  thing.     (Report,  May  12,  1879.) 

2  Military  journal.  He  says  :  "  16  candidates  were  brought  before 
the  Medical  Committee  to  be  examined  in  Anatomy.  Physiology, 
Surgery  and  Medicine;  6  were  rejected.  A  candidate  under  exami- 
nation was  agitated  into  a  state  of  perspiration,  and  being  required 
to  describe  the  mode  of  treatment  in  rheumatism,  said  among  other 
remedies  he  would  promote  a  sweat  ;  and  being  asked  how  he  would 
effect  this  with  his  patient  replied  after  considerable  hesitation,  '  I 
would  have  him  examined  by  a  medical  Committee.'"  This  was  in 
the  Army  before  Boston  in  1775. 
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by  the  President,  they  were  to  remain  in  force  until 
revoked  by  him. 

Regulations  were  promulgated,  accordingly.  May  i, 
1813,  from  the  War  Department.^  They  went  further  in 
many  respects  than  the  law  directed,  and  among  other 
things  they  contained  rules  for  promotion.  These  were, 
I.  Original  vacancies  will  be  supplied  by  selection  :  acci- 
dental vacancies  by  seniority,  except  in  extraordinary 
cases.  2.  Promotions  to  the  rank  of  Captain  will  be 
regimental  ;  to  that  of  Field  Appointments  by  Line,  the 
Light  Artillery,  Dragoons,  Artillery,  Infantry  and  Rifle- 
men being  kept  distinct.  The  Army  had  lived  under 
these  rules  since  1801,  and  except  for  a  short  interval  in- 
augurated by  President  Adams,  had  always,  since  the 
adoption  of  the  Constitution,  lived  under  them.  They 
had  been  the  law  for  one  year  before  they  appeared  in 
the  first  Regulations. 

Major  General  Scott  voluntarily^  compiled  a  system  of 
Regulations  that  was  adopted  by  Act  of  March  2d,  182 1. 
The  rules  of  promotion  contained  therein  provided  that 
"promotions  to  commissions  between  those  of  ist  Lieu- 
tenant and  Brigadier  General  will  be  by  Corps."  In  all 
other  respects  the  rules  were  the  same  in  spirit,  and 
almost  identical  in  words,  as  in  the  Regulations  of  1813. 

Congress  had  occasion  to  be  dissatisfied  with  Scott's 
regulations  soon  after  their  adoption,  and  repealed  the 
section  of  the  Act  of  March  2d,  182 1,  which  made  them 
law.  President  Monroe,  however,  continued  them  in 
force  in  so  far  as  they  did  not  conflict  with  positive  law.^ 

Editions  of  these  Regulations  came  out  in  1825,  1835, 
1841,  1847,  1857,  1861  and  1863;  but  in  all  the  rules  of 
promotion  v/ere  the  same  in  spirit  as  in  the  1813  Regula- 
tions. In  all  editions  subsequent  to  the  latter  date  it 
was  prescribed  that  General  Officers  should  be  selected. 
This  had  always  been  the  practice. 

The  right  of  an  officer  of  the  Artillery,  Cavalry  and 
Infantry,  and  of  each  Staff  Department  to  promotion  by 
the  rule  of  seniority  depends  not  on  Regulations,  but  is  a 
right  vested  hy  law. 

1  Military  Affairs,  Vol.  i,  pg.  425. 

2  Ibid,     ol,  2,  pg.  199. 

3  Ibid,  Vol.  2,  pg.  623. 
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To  sustain  this  position  the  following  is  respectfully 
submitted  : 

The  rule  of  promotion  by  seniority  existed  by  custom 
on  the  26th  of  June,  1812.  An  Act  approved  that  day 
made  it  the  law.  As  has  just  been  stated,  Section  5,  Act 
of  March  3d,  18 13,  reorganizing  the  Staff,  directed  the 
Secretary  of  War  to  prepare  regulations  better  defining 
the  duties  and  powers  of  the  Officers  thereof ;  which, 
when  approved  by  the  President  of  the  United  States, 
were  to  be  respected  and  obeyed,  until  altered  and 
revoked  by  the  same  authority.  The  law,  by  limiting  his 
sphere  of  action,  by  giving  him  certain  definite  things  to 
do,  he  could  not,  by  authority  of  the  law,  make  regulations 
touching  upon  anything  else.  The  definite  powers  given 
to  the  Secretary  excluded  all  others.  Only  that  part, 
therefore,  of  the  Regulations  of  1813,  defining  the  duties 
and  powers  of  the  General  and  Regimental  Staff,  was 
made  in  pursuance  of  law. 

The  Act  of  March  3d,  1815,  reducing  the  Army 
omitted  the  Staff  almost  entirely.  That  Act  declared 
that  the  military  peace  establishment  should  consist  of 
10,000  line  troops,  Artillery,  Cavalry  and  Infantry,  of  a 
Corps  of  Engineers,  of  five  surgeons  and  fifteen  surgeons- 
mates.  No  part  of  this  came  within  the  purview  of  the  Act 
of  1813  directing  the  regulations  to  be  made.  So  soon, 
therefore,  as  the  law  of  reduction  was  executed,  these 
regulations  ceased  to  exist,  from  an  absence  of  anything 
to  act  on. 

To  remedy  the  mistake  here  made  in  depriving  the 
Army  of  the  necessary  Staff,  the  Act  of  April  24,  18 16 
was  passed.  Section  9  of  this  Act  provided  that  the 
several  Officers  of  the  Staff  should  receive  the  pay  and 
emolument,  and  retain  all  the  privileges  secured  them  by 
the  Act  of  March  3d,  18 13,  not  incompatible  with  the 
present  Act  ;  and  then,  with  only  a  semi-colon  separating 
the  parts  of  the  sentence,  went  on  to  say  that  the  regula- 
tions in  force,  before  the  reduction  of  the  Army,  were 
recognized,  as  far  as  the  same  should  be  applicable  to  the 
service  ;  subject,  however,  to  alterations  by  the  Secretary 
of  War,  with  the  approbation  of  the  Preisdent. 

It  is  a  well  established  rule,  in  interpreting  statutes, 
that  the  real  intention,  when  accurately  ascertained,  will 
always  prevail.     In  arriving  at  the  real  intention  we  are 
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allowed  to  inquire  what  was  the  evil  complained  of? 
What  is  the  statute  by  which  redress  is  obtained  ?  What 
was  the  true  reason  of  the  statute  ?^ 

In  the  case  under  consideration,  the  evil  was  that  the 
Army  by  the  Act  of  March  3d,  1815,  was  left  without  a 
proper  Staff ;  whereby  the  whole  machinery  of  the  organ- 
ization either  dragged  heavily  or  stopped  altogether.  It 
was  a  grievous  evil.  The  Statute  by  which  redress  was 
obtained  was  the  Act  of  April  24,  1816,  re-establishing  the 
prior  Act  of  March  3d,  1813,  relating  to  the  Staff,  so  far 
as  might  be  proper  for  the  reduced  Army.  The  reason 
for  the  statute  was,  that  a  Staff  is  necessary  for  the  proper 
organization  and  administration  of  the  military  establish- 
ment;  and  this  necessary  part  thereof  had  not  been  pro- 
vided for.  The  statute  came  forward  therefore  to  cure  this 
evil.  We  know  therefore,  what  the  evil  complained  of  was  ; 
what  the  statute  was  by  which  redress  was  obtained  ;  and 
what  was  the  true  reason  of  the  statute.  Could  demon- 
stration be  plainer  than  that  Section  9  referred  only  to  the 
Staff,  and  that  the  part  of  Section  9,  relating  to  regula- 
tions, intended  only  those  that  had  been  before  estab- 
lished by  law  defining  the  duties  and  powers  of  the  Staff  ? 
As,  when  the  Staff  was  organized  in  1813,  it  had  been 
deemed  necessary  to  have  regulations  for  the  same,  alter- 
able at  the  will  of  the  President — so  now,  when  the 
Staff  was  being  created  anew,  was  it  deemed  necessary  to 
have  regulations  defining  and  limiting  the  powers  of  the 
Officers  thereof,  which,  as  in  the  first  instance,  were  made 
alterable  at  the  will  of  the  President.  The  real  inten- 
tion, therefore,  of  the  Section  under  discussion  having 
been  ascertained,  must  prevail. 

It  follows,  hence,  that  the  Secretary  of  War  could  not, 
with  the  approbation  of  the  President,  alter  the  laws  of 
promotion  in  the  Army,  by  virtue  of  any  authority  con- 
veyed by  Act  of  April  24,  1816.  Those  laws  of  promotion 
were  enacted  June  26,  1812,  and  are  unrepealed.  Pro- 
motion takes  place  in  the  regular  Army,  therefore,  not  by 
regulations  but  by  laia  ;  in  accordance  with  t\\t  established 
rule  existing  when  the  Act  of  June  26,  181 2,  took 
effect. 

It  may  be  said  that,  since  the  law  of  July  28,  1866,  pro- 

^  Kent's  Commentaries. 
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motions  take  place  in  accordance  with  the  rules  laid  down 
in  the  regulations  of  1863.  To  this  reply  is  made  that 
the  law  of  181 2  can  only  cease  to  be  law  by  repeal,  either 
direct  or  by  necessary  implication.  No  claim  is  made 
that  there  has  been  a  direct  repeal.  The  law  has  been 
repealed,  therefore,  if  at  all,  by  necessary  implication. 
The  rule  in  such  case  is,  that  if  the  two  acts  cannot 
exist  together,  the  later  of  the  two  stands  ;  if  they  can 
exist  together  the  previous  law  stands,  and  there  is  no 
repeal.  Applying  this  rule  to  the  case  in  point  it  will  be 
seen  that  the  law  of  /812  was  not  repealed  by  that  of  1866. 
For,  the  rules  of  promotion  contained  in  the  Regulations 
of  1863,  are  precisely  those  established  by  custom  prior 
to  1812,  and  which  became  law  by  Act  of  June  26,  that 
year.  The  Act  of  1866  provided,  that  the  Regulations  of 
1863  should  remain  in  force  until  Congress  should  have 
acted  on  a  certain  report  that  has  never  been  acted  on  ; 
but  as  those  Regulations  contain  only  the  rules  made  law 
by  the  181 2  Act,  there  is  nothing  incompatible  between 
the  last  mentioned  Act  and  that  of  1866;  hence  the 
former  stands,  and  standing,  throws  over  the  Army  the 
mantle  of  law  in  the  vitally  important  matter  of  pro- 
motion/ 

It  is  true  the  views  here  expressed  are  at  variance  with 
those  of  the  Attorney-General  (Mr.  Williams),  in  an 
opinion  delivered  Jan.  9,  1873,  in  which  a  review  is  made 
of  the  laws  regulating  appointments  and  promotions  in 
the  Army.^  In  this  opinion  the  ground  was  taken  that 
the  law  of  18 16  placed  at  the  will  of  the  Secretary  of  War, 
with  the  President's  approval,  the  changing  of  the  rule  of 


'  The  fact  the  law  of  June  26,  1812,  does  not  appear  in  the  Revised 
Statutes  does  not  repeal  it.  It  has  been  omitted  simply  in  codifying 
the  laws.  See  Title  74,  of  Revised  Statutes,  edition  1878,  Sec. 
5596.) 

(a).  The  Regulations  adopted  March  2,  1821,  changed  the  rule 
for  promoting  First  Lieutenants,  making  it  lineal,  in  each  arm  of  ser- 
vice. The  practice  continued  as  before.  These  Regulations  were 
suspended  in  so  far  as  they  conflicted  with  the  Statutes  by  the  Act  of 
May  7,  1822,  which  repealed  the  former  Act  adopting  them.  Promotion 
then  went  on  pursuant  to  the  law  of  1S12,  in  force  when  the  Act  of 
March,  1821,  took  effect. 

2  Opinions,  vol.  14,  pg.  164, 


67 

promotion.  Great  deference  is  felt  for  opinions  emenating 
from  such  authority.  It  is  with  extreme  diffidence  that 
contrary  views  are  here  ventured. 

Had  the  Hon.  Mr.  Williams  examined  fully  into  the 
history  of  promotion  in  the  Army  from  the  earliest  times, 
(a  topic  on  which  little  or  nothing  had  then  been  written) 
and  the  discussions  of  confirmations  by  the  Senate,  as 
throwing  light  on  the  obscure  subject,  one  at  best  very 
difficult  for  a  civilian  to  master  ;  had  he  examined  very 
carefully  into  the  circumstances  under  which  the  law  of 
April  24,  1816,  was  enacted,  he  would  doubtless  have 
reached  a  different  conclusion. 

The  rule  of  promotion  by  seniority  was  established  by 
law  for  the  line  in  181 2  ;  the  same  was  secured  to  the 
staff  by  Act  March  3d,  185  i,  which  provided  that  all  pro- 
motions in  Staff  Deparments  or  Corps  shall  be  made  as  in 
other  Corps  of  the  Army.  So  long,  therefore,  as  laws  are 
respected,  every  officer  in  the  Army  can  feel  that  in  this 
most  sacred  of  all  rights  he  is  secure. 

Suppose  the  case  of  a  captain  in  the  line  resigning,  and 
a  citizen  being  appointed  to  take  the  vacancy  :  it  may  be 
asked  if  officers  who  are  injured  in  their  right  to  promo- 
tion have  any  redress  ? 

The  writer  cannot  answer  that  question.^  There  ought 
to  be  some  way  of  securing  rights  vested  by  law,  but  no 
opinion  is  ventured  here  as  to  what  the  process  would  be. 
Perhaps  the  case  might  be  taken  into  the  courts  by  quo- 
warranto,  and  it  is  likely  that,  if  it  could  be  got  into  the 
courts  at  all,  it  would  be  in  that  way.^  Before  the  matter 
becomes  settled,  the  appointee  in  full  possession,  recourse 
would  be  had  by  argument  to  the  War  Department  and 
before  the  Senate.  These  have  heretofore  gone  far 
towards  securing  an  officer's  rights,  and  give  hope  for  the 
future. 


'  The  appointment  of  several  officers  in  1873  in  this  irregular 
manner,  makes  this  a  practically  very  important  question.  (See  Maj. 
(iordon's  case  of  the  5th  Cavalry.)  The  Attorney  General  gave  an 
opinion  that  such  appointments  were  illegal,  wliich  seems  to  have  put 
an  end  to  them.  Although  the  Attorney  General  reached  the  right 
conclusion  in  this  matter,  the  preceding  argument  shows  that  his 
premises  were  wrong. 
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Briefly  summarizing  the  preceding  it  appears  that  under 
existing  laws: — 

I  St.  The  power  to  make  appointments  is  vested  in  the 
President  and  the  Senate  of  the  United  States  acting  con- 
currently, or  by  law  in  the  President  alone.  Although 
Congress  may,  by  law,  vest  the  appointment  of  Officers  of 
the  Army  in  a  head  of  department  or  a  Court  it  has  never 
been  done,  and  doubtless  never  will  be  ;  the  debates  of  the 
first  Congress  under  the  Constitutional  Government,  and 
the  commentators  on  the  Constitution  with  unanimity  de- 
claring, that  such  vesting  of  power  would  be  at  variance 
with  the  intention  of  that  instrument. 

2d.  An  appointment  to  an  accidental  vacancy,  by  regular 
promotion,  dates  from  the  day  that  vacancy  occurred. 
If  the  appointment  is  to  accidental  vacancy,  but  not  filled 
by  regular  promotion,  it  dates  from  the  day  of  con- 
firmation ;  but  if  an  appointment  is  made  by  letter  during 
the  recess  of  the  Senate,  the  President,  in  nominating, 
gives  the  date  of  such  temporary  appointment  whicli  regu- 
lates that  of  the  commission. 

If  made  to  an  original  vacancy  newly  created,  and  it  is 
not  too  long  after  the  passage  of  the  law,  the  date  of  the 
Act  regulates  that  of  the  commission.  Otherwise  it  dates 
from  day  of  confirmation. 

3d.   Appointments  are  made  either  from  graduates  of  the 

Note. — The  following  synoptical  table  kindly  furnished  me  by 
Bvt.  Brig.  Gen).  Samuel  Breck,  A.  A.  G. ,  presents  at  one  glance  the 
method  by  which  officers  are  appointed  and  promoted  in  the  regular 
Army : 

f„    c     •     %  f  By  the  President  during;  recess  of  Senate  (Let- 

I  J^  f  ^"'°"'y  ""-  ;  ter  of  Promotion)  called  Promotion  by  letter. 
derlaw(,Kegular-;  gy  ^,^^  President  and  Senate  (Commission) 
iTomotion.)  ^     ^^jig^  Promotion  by  Commission. 


Advancement     I  f   To   accidental    (  By  President  during  recess, 

in  or  to  the        '  |  vacancy  to  which  j      (Letter   of  Appt.)   called 

Army  of        ^  |    no  succession  is   |      Appointment  by  letter  to 

Com'sd.  officers.  [  j  provided  by  law  J      accidental  vacancy. 

I  {as2dLieutenant  I  By   President    and    Senate 
I      Brig.  Gen'l.,      |       (Commission)    called    ap- 
I      juniorofficer      j      pointment  by  Commission 
By   new  I  Staff  Dept.,  &c.)  [     to  accidental  vacancy. 


appointment. 


(  By  President  during  recess 

[      (Letter   of  Appt.)  called 

.,,  •   •      I       I      appointment   by  letter  to 

1  o    original  1 

°  .       original  vacancy. 

Zu,^J'.7.;.A  ^^  By  President  and  Senate 
(Commission)  called  ap- 
pointment by  Commission 
to  original  vacanc)'. 


(Newly  created.) 
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Military  Academy,  non-commissioned  officers  (sergeants) 
or  civilians.^  Tiie  graduates  are  first  to  be  provided  for  ; 
then  the  non-commissioned  officers.  Civilians  are  ap- 
pointed to  vacancies  that  are  left  when  the  first  two 
classes  have  been  exhausted." 

4th.  Between  officers  of  the  same  grade  and  date  of 
commission,  relative  rank  is  determined  by  length  of  ser- 
vice, continuously  or  otherwise,  as  an  officer  of  the  United 
States,  either  in  the  regular  or  volunteer  forces  ;  and  such 
periods  of  service  proving  equal,  precedence  is  determined 
between  officers  of  the  same  regiment,  corps,  or  depart- 
ment, by  the  order  of  appointment ;  and  between  officers 
of  different  regiments,  corps,  and  departments,  dates  and 
periods  of  service  being  equal,  precedence  is  determined, 
first,  by  rank  in  actual  service  when  appointed  ;  second, 
by  former  rank  in  the  Army,  or  Marine  Corps  ;  and  third, 
by  lottery  among  such  as  have  not  been  in  the  military 
service. 

5th.  The  law  of  promotion  for  the  Artillery,  Cavalry 
and  Infantry  is  regimental  to  captain  inclusive  ;  thence 
to  colonel  inclusive  by  arm,  the  different  arms  being  kept 
distinct.  This  was  the  established  rule  June  26,  181 2, 
and  that  day  became  law. 

In  the  staff  departments  promotion  follows  the  strict 
rule  of  seniority,  pursuant  to  Act  March  3,  185  i. 

All  General  Officers  are  appointed  by  selection. 

1  Sec.  18,  Act  July  28,  1S66,  declares  illegal  and  void  the  appoint- 
ment to  any  position  or  office  in  the  Army  of  the  United  States  of  any 
person  who  has  served  in  any  capacity  in  the  military,  naval  or  civil 
service  of  the  so-called  Confederate  States  or  of  either  of  the  States 
in  insurrection  during  the  rebellion  of  1861-1865. 

2  Act  June  18,  1878. 

Note  It  will  be  seen  that  the  President  exercises  discretion  as 
to  whether  or  not  a  commission  dates  from  the  day  of  confirmation  in 
certain  cases.  It  was  the  intention  of  the  framers  of  the  constitution 
and  the  men  of  those  times  to  make  the  date  of  confirmation  decide 
relative  rank.  A  passage  in  Col.  Pickering's  letter  to  Gen.  Washing- 
ton, Sept.  I.  1798,  conveys  this  idea.  He  says  : — "  If  the  New 
England  Senators  had  anticipated  the  present  embarrassment,  I  per- 
fectly believe  they  would  have  passed  upon  Col.  Hamilton's  nomi- 
nation, and  adjourned  till  the  next  day  before  they  decided  on  the 
others."  Under  the  present  views  of  executive  power  this  would  not 
have  benefitted  that  gentleman.  He  was  nominated  with  two  others 
the  same  day  for  the  rank  of  Major-General,  and  under  present  rules, 
even  if  tlie  Senate  confirmed  a  particular  officer   one   day,    and    hekl 
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REMARKS. 
I. 

In  the  regulations  of  1S57,  all  allusion  to  original 
vacancies  was  omitted.  It  was  stated  therein  that  "  all 
vacancies  in  established  regiments  or  corps  shall  be  filled 
by  promotion  according  to  seniority,  except  in  cases  of 
disability  or  other  incomjjetency."  This  language  is  re- 
tained in  the  revised  regulations  of  1863  now  in  force. 

In  filling  newly  created  offices,  thereafter  to  be  a  part 
of  a  fixed  regiment  or  corps,  the  question  arises,  What 
rule  should  be  followed.'  Should  they  be  considered  as 
original,  and  be  filled  by  selection ;  or  as  part  of  the 
regiment  or  corps  at  the  time  of  the  creation  of  the  office, 
and  therefore  be  filled  by  regular  promotion. 

The  question  to  be  settled  is  :  What  is  meant  by 
vacancies  in  established  regiments  or  corps  .''  It  is  dis- 
cussed in  a  report  of  the  Senate  Military  Committee  made 
April  29,  1878.  The  report  was  caused  by  the  manner  in 
which  the  ofifices  created  for  the  Quartermaster's  Depart- 
ment by  Act  July  28,  1866,  were  filled. 

It  was  held  by  the  majority  to  be  "  a  well  settled  princi- 
"  pie  of  law  that  in  the  construction  of  Statutes,  a  revision 
"  thereof  shall  be  held  to  work  no  change  in  the  law  unless 
"  the  language  of  the  revision  clearly  shows  such  change 
"  to  have  been  intended.  If  the  construction  is  doubtful, 
''it  will  be  presumed  that  the  meaning  of  the  law  is  the 
"  same  as  it  was  before. 

"Now,  do  the  Regulations  of  1857  clearly  show  an 
"intention  to  change  the  rule  previously  in  force  ?  That 
"  depends  upon  the  question  whether  the  rule  in  the  Reg- 
"  ulations  of  1857  necessarily  has  a  meaning  inconsistent 
"  with  that  of  the  previous  rule.  When  is  a  regiment  or 
"  corps  established  within  the  meaning  of  that  clause  ?  It 
"  is  clear  that  it  is  not  thus  established  by  the  law  that 
"  requires  and  fixes  it.  If  that  were  so,  the  right  to  fill 
"  vacancies  by  selection  would  thereby  be  wholly  taken 
"away  from  the  President. 

back  the  rest,  the  President  would  date  their  commissions,  if  he  wanted 
to,  on  the  same  day;  which  would  make  their  relative  rank  depend  on 
former  services  :  the  rule  precisely  that  Col.  Hamilton's  friends  did 
not  want  applied. 


"  The  true  meaning  of  the  rule,  we  believe,  is  that  the 
''  regiment  or  Corps  is  established  only,  when  all  the 
''offices  belonging  to  it  by  law  have  once  been  filled.^ 
II  Let  us  suppose  by  way  of  illustration  that  a  new  Regi- 
||ment  is  added  to  the  Army  by  law.  When  is  that  regi- 
"  ment  established  within  the  meaning  of  the  Army  Regu- 
'' lations  of  1863?  Is  it  established  by  the  appointment 
"of  ^.partoi  the  officers  only  ?  It  seems  to  us  that  it 
"  cannot  be,  otherwise  the  appointment  of  its  2d  Lieu- 
"  tenants,  would  take  away  from  the  President  the  appoint- 
"  ment  of  its  ist  Lieutenants.  *  *  *  *  Yet  the 
"  Regiment  is  established  at  any  time  as  to  the  officers 
"  actually  appointed  and  confirmed,  and  they  are  entitled 
"  to  promotion  if  a  vacancy  happens  in  a  higher  office 
"  which  has  once  been  filled,  but  until  all  the  officers  have 
"  been  appointed  the  regiment  is  only  partially  estab- 
"  lished.  It  is  not  established  until  all  the  offices  in  it 
"  have  been  filled.  The  same  rule  applies  to  a  Corps  of 
"  the  Army.  Until  the  offices  in  the  Corps  have  been 
"  filled,  the  Corps  is  not  established,  though  it  may  be 
"  partially  so." 

In  the  opinion  of  the  Committee,  the  words  '"'estab- 
lished regiment  "  were  the  pivot  on  which  the  question 
turned.  In  accordance  with  the  views  above  expressed, 
they  held  that  when  the  offices  of  28th  July,  1866,  were 
created,  the  Quartermaster's  Department  was  not  estab- 
lished until  all  these  were  filled,  hence  the  President  had 
the  right  to  fill  them,  as  he  did,  by  selection. 

A  letter  of  the  Adjutant  General  was  submitted  with 
the  Report,  in  which  the  opinion  was  expressed  that  the 
Act  spoken  of  above  disestablished  the  Quartermasters' 
Department,  and  that  it  did  not  become  established  again 
until  after  the  rules  of  promotion  had  been  complied 
with,  viz  :  not  until  the  vacancies  created  thereby  had 
been  filled  by  selection,  as  original  vacancies  had  ever 
been. 

On  the  part  of  the  minority,  embracing  four  members 
of  the  Committee,  the  contrary  view  was  presented.  In 
this  it  was  held  that  "  the  Regulations  down  to  and 
including  the  year  1857  clearly  draw  the  distinction 
between  original  vacancies,  that  is,  vacancies  created  by 

'  This  rule  was  established  by  President  Washington. 
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death,  resignation,  etc."  The  minority  then  remarked  : 
"But  in  the  Regulations  of  1857,  the  language  is  essen- 
"  tially  changed,  to  wit:  '  All  vacancies  in  established 
"  regiments  and  Corps  to  the  rank  of  Colonel  shall  be 
"  filled  by  promotion  according  to  seniority,  except  in 
"  case  of  disability  or  other  incompetency  ?  And  this 
"identical  language  is  used  in  the  Regulations  of  1861 
"  and  in  the  Revised  Regulations  of  1863.  It  will  be 
"observed  that  in  all  the  Regulations  prior  to  1857, 
"  vacancies  were  divided  into  two  classes,  original  and 
"  accidental  ;  the  former  to  be  filled  by  selection  by  the 
"  President,  in  the  manner  prescribed  by  the  Constitu- 
"  tion,  while  the  latter  were  filled  by  the  rule  of  seniority." 
This  change,  it  was  argued,  was  not  accidental.  It  was 
made  with  a  purpose;  and  by  adopting  the  sweeping 
term  "  All  vacancies,"  covered  every  case  that  could  pos- 
sibly happen  or  be  created.  The  merging  of  the  two 
terms  original  and  accidental  into  the  more  comprehensive 
"  all,"  made  it,  out  of  abundance  of  caution,  impossible  to 
fritter  away  the  power  of  this  marked  change.  It  clearly 
embraced  every  possible  vacancy,  and  consequently  those 
created  for  the  Quartermaster's  Department  in  1866, 
which  should  have  been  filled,  the  minority  contended, 
according  to  the  rule  of  seniority.  The  words  "  all 
vacancies  "  in  the  minds  of  the  minority  were  the  pivot 
on  which  the  argument  turned. 

The  majority  seem  to  have,  in  this  matter,  expressed 
the  better  opinion.  But  it  is  respectfully  submitted  that 
the  path  travelled  over  in  arriving  thereat  was  circuitous 
and  unsatisfactory.  It  was  attempting  to  prove  that  a 
fixed,  rigid  body  was  at  the  same  time  elastic  ;  for  truly, 
an  established  Regiment  is  a  rigid  body  so  far  as  the 
offices  belonging  thereto  are  concerned.  The  view  of 
the  majority  was,  that  an  established  Regiment  of  to-day 
could  at  the  same  time  embrace  any  possible  creation  of 
the  future.  This  would  render  it  impossible  to  have  any 
established  Regiment  as  that  term  is  known  to  the  Army; 
and  is  at  variance  with  the  true  meaning  of  the  words. 

The  difficulty  seems  to  be  that  the  majority  did  not 
take  the  solid,  but  to  them  apparently  uncertain  ground, 
that  the  vacancies  giving  rise  to  the  discussion  were 
original,  and  therefore  to  be  filled  by  selection  agreeably 
to  immemorial  usage. 
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This,  it  is  maintained,  is  the  correct  view  of  the  sub- 
ject. Regulations  did  not  create  original  vacancies.  In 
using  that  term  the  first  Regulations  simply  described  a 
certain  class  that  has  existed  since  we  have  had  an  Army. 
This  particular  class  can  at  any  time  be  brought  into 
existence  by  the  law  making  power  ;  the  method  of  filling 
is  a  matter  of  well-known  usage,  based  on  the  Constitution. 

The  editions  of  the  Regulations  down  to  1857,  by  using 
the  term  original  vacancy  did  nothing  more  than  the 
first,  viz.:  describe  a  certain  kind  that  existed;  they 
neither  created  nor  perpetuated,  but  simply  described. 
Original  vacancies  were  before  Regulations.  They  existed, 
when  at  all,  independently  of  any  Regulations,  which  gave 
the  constitutional  rule  for  filling  them,  but  did  not  create 
the  rule.  Abolish  Regulations  and  they  will  continue  to 
exist  as  long  as  new  offices  are  added  to  the  Army  by  the 
law-making  power. 

As  Regulations  did  not  create  the  class  of  vacancies 
called  original,  nor  the  law  for  filling  them/  neither  could 
they  abolish  them.  Indeed  it  may  be  asked,  how  did 
the  Regulations  come  to  touch  on  this  subject.  They 
have  never  been  authorized  by  law  so  to  do,  except  by 
Sec.  14,  Act  of  March  2d,  182 1,  which  was  repealed  next 
year;  and  Sec.  37,  Act  of  July  28,  1866.  If  the  Regula- 
tions of  1857  intended  to  interfere  in  any  manner  with 
the  laws  for  making  appointments,  they  did  so  without 
warrant  in  law. 

The  "established  Regiments  or  Corps"  of  the  1857 
Regulations  were  those  that  existed  in  accordance  with 
law.  Each  had  a  certain  number — definite  and  fixed — 
of  Officers.  This  fixidity  of  character  enabled  it  to  be 
described  as  established.  Any  new  office  created  by  law 
to  be  added  thereto  is  an  original  vacancy  :  one  outside 
entirely  of  the  establishment,  but  which  will  become  part 

1  In  case  vacancies  are  created,  to  be  filled  by  military  characters, 
the  question  may  arise  as  to  whether  or  not  the  President  can  make  the 
new  appointments  without  regarding  the  former  relative  services  of 
the  appointees.  Without  his  power  in  the  matter  is  restricted  by  law, 
in  express  terms,  there  is  no  doubt  but  that  he  has  the  right  to  ap- 
point regardless  of  such  considerations.  Tlie  whole  liistory  of  legisla- 
tion, touching  the  subject,  proves  this.  Not  one  instance  can  be 
cited  to  sustain  the  opposite  view.  The  expediency  of  disregarding 
such  services  is  another  thing.  As  a  general  rule  former  ser\ices 
have  been  considered,  and  very  properly. 
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of  it  when  the  Office  has  been  once  lawfully  filled.  Selec- 
tion is  the  lawful  way  to  fill  it,  under  the  Constitution  and 
the  usage  of  a  century. 

The  Act  of  August  6,  1861,  adding  certain  offices  of 
high  grade  to  the  Engineer,  and  'J'opographical  Engineer, 
Corps;  of  April  16,  1862  increasing  the  Medical  Depart- 
ment; of  July  17,  1862  increasing  the  Adjutant  General's 
Department,  all  provided  that  the  vacancies  so  created 
should  be  filled  by  promotion.  Is  it  true  that  the  law 
never  does  a  vain,  or  foolish,  or  useless  thing .-'  The 
provision  prescribing  how  these  vacancies  should  be  filled 
is  all  three,  if  the  argument  of  the  minority  is  correct, 
that  original  vacancies  for  old  regiments  are  a  thing  of 
the  past  ;  for  in  that  case  they  would  of  necessity  be 
filled  by  promotion,  and  saying  they  should  be  was  sur- 
plusage. 

Section  II.,  Act  July  17,  1862,  Chapter  201,  reorganized 
the  Cavalry  forces  of  the  United  States  Army.  A  Major 
and  two  companies  were  added  to  the  old  regiments. 
But  it  was  provided  that  "  vacancies  caused  by  this 
organization  shall  not  be  considered  as  original^  but  shall 
be  filled  by  regular  promotion."  Again  :  the  17th 
Section,  Act  of  July  28,  1866,  reorganizing  the  Medical 
Department  provided  that  original  vacancies  in  the  grade 
of  Assistant  Surgeon  should  be  filled  in  the  manner  there- 
in prescribed  If  the  1857  Regulations  made  the  creation 
of  an  original  vacancy  for  established  corps  an  imposi- 
bility,  the  laws  just  quoted  make  them  a  possibility  ;  yea, 
more,  make  them  a  fact. 

Wherein  lies  the  difference  in  character  between  the 
vacancies  created  in  the  Cavalry  above  spoken  of,  and 
those  created  in  the  Quartermaster's  Department  in  1866  1 
Both  were  old  establishments.  The  vacancies  created 
in  each  case  were  in  excess  of,  but  were  to  be  added  to,  the 
existing  establishments.  In  the  case  of  the  Cavalry  the 
law  says  the  vacancies  w^ere  original,  and  to  prevent  their 
being  filled  by  selection,  provided  it  should  be  done  by 
regular  promotion.  As  the  vacancies  created  for  the 
Quartermaster's  Department  in  1866,  were  in  nature  pre- 
cisely similar  to  those  for  the  Cavalry  in  1862,  they  were 
also  original.  If  the  law  making  power  intended  they 
should  be  filled  in  any  other  manner  than  that  sanctioned 
by  usage — selection — it  would  have  said  so,  as  in  case  of 
the  Cavalry. 
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Had  the  minority  read  the  Act  of  July  28,  1866,  care- 
fully they  would  have  been  spared  their  observations 
touching  the  non-existence  of  original  vacancies  for 
established  organizations.  The  17th  section  provides,  as 
before  mentioned,  that  original  vacancies  in  the  Medical 
Department  shall  be  filled  in  a  certain  way.  If  this 
department  can  have  original  vacancies  in  it  there  is  no 
reason  why  the  Quartermaster's  can  not. 

II. 

The  Act  of  June  18,  1846,  provided  that  "appoint- 
"  ments  in  the  line  and  in  the  general  Staff  which  confer 
"  equal  rank  in  the  Army  shall  not  be  held  by  the  same  officer 
"  at  the  same  time  ;  and  when  any  officer  of  the  Staff  who 
"  may  have  been  taken  from  the  line,  shall,  by  virtue  of 
"  seniority,  have  obtained,  or  be  entitled  to  promotion  to 
"  a  grade  in  his  regiment  equal  to  the  commission  he  has 
"in  the  Staff,  the  said  officer  shall  vacate  such  Staff  com- 
"  mission,  or  he  may,  at  his  option,  vacate  his  commission 
"  in  the  line." 

This  is  the  unrepealed  law  to-day  : — a  law  at  variance 
with  fairness,  and  reason,  and  without  a  claim  to  being  per- 
petuated. It  is  a  relict  of  the  early  days  of  the  Army, 
when  Staff  duties  were  little  comprehended  ;  when  rank 
in  the  line  was  considered  more  honorable  and  of  a  higher 
order  than  corresponding  rank  in  the  Staff.^  It  was  nec- 
essary in  those  days  to  secure  an  officer  in  his  jealously 
guarded  commission  in  the  line  to  induce  him  to  enter 
upon  Staff  duties.  This  state  of  affairs  had  ceased  long 
before  the  law  of  1846  was  passed,  which  was,  so  far  as  it 
went,  in  the  interests  of  the  line.  The  trouble  is  that  it 
did  not  go  far  enough.  The  reason  why  it  should  be  ex- 
punged from  the  Statutes,  and  Staff  appointees  compelled 
by  law  to  deliver  up  their  line  commissions  when  accept- 
ing those  in  the  Staff,  has  grown  stronger  every  day.     The 


1  When  Gates  was  promoted  to  Major-General  in  1776,  some  other 
officers,  especially  Sullivan,  complained  of  being  overslaughed.  The 
ground  taken  was  that  although  Gates  antedated  them  in  his  rank  as 
Brigadier,  still  his  rank  was  merely  incidental  to  the  office  of  Adju- 
tant-General, which  placed  him  below  any  Brigadier  in  the  Army  at 
large  when  it  came  to  a  question  of  the  command  of  troops. 
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following  is  a  brief  review  of  the  circumstances  leading  to 
the  enactment  of  the  law. 

Provisions  touching  on  this  subject  were  first  intro- 
duced in  reorganizing  the  Army  at  Valley  Forge.  They 
are  contained  in  Resolutions  of  Congress,  May   27,  1778. 

The  Grades  from  which  the  Staff  was  to  be  chosen  were 
fixed  by  these  resolutions.  When  Staff  Officers  were  pro- 
moted above  the  grade  in  the  Line  from  which  they  were 
appointable  on  the  Staff,  their  appointments  were  to  be 
vacated.  But  this  was  only  intended  to  operate  on  future 
appointees.  With  regard  to  Officers  already  in  the  Staff 
at  the  time  of  the  passage  of  the  resolution,  it  was  stipu- 
lated that  they  should  hold  to  "  their  present  rank,  but  be 
admissible  into  the  Line  again  with  the  same  rank  held  by 
them  when  taken  from  it,  provided  that  none  of  them  shall 
command  Officers  who  commanded  them  while  in  the 
Line."  If  the  Adjutant  General  were  chosen  from  the  Line 
he  was  to  hold  therein  his  rank  and  commission.  This 
secured  to  Colonel  Scammel,  the  command  of  his  regi- 
ment. He  left  the  Adjutant  General's  Office  in  1781  to 
assume  command  of  it,  and  to  fall  at  Yorktown. 

These  provisions  show  hovv  careful  the  legislators  of 
those  days  were,  while  protecting  the  Staff  Officer  in  his 
Line  commission,  to  also  protect  the  Line  Officer  in  his 
right  of  command.  It  can  be  easily  surmised  that  Offi- 
cers situated  like  Lt.  Col.  Hamilton,  would  look  with  aver- 
sion on  such  restrictions;  for  when  he  wished  to  return  to 
the  Line  this  rule  would  make  him  enter  as  a  Captain  of 
Artillery,  when  his  transcendent  abilities  fitted  him  to 
direct  armies. 

The  regulations  of  November  24,  17 78,  were  more  lib- 
eral towards  Staff  Officers,  in  providing  that  when  Adju- 
tants, Paymasters,  and  Quartermasters  were  taken  from 
the  Line,  they  would  be  readmitted  thereto  with  the  rank 
they  would  have  held  had  they  never  left  it.  In  case  they 
held  no  rank  in  the  Line,  they  were  considered  eligible  for 
admission  therein,  with  whatever  rank  the  Field  Officers  of 
their  respective  Corps  should  deem  them  worthy  and  capa- 
ble of  exercising. 

At  this  time  (1778)  it  was  the  intention  of  Congress  to  con- 
fine military  rank  to  the  Line  of  the  Army.  Instructions 
were  given  the  Committee,  upon  whose  Report  the  Reorgan- 
ization  of    that  year  was  based,  to  confine  it  as  nearly  as 
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possible  to  the  Line.  Pursuant  to  the  recommendations 
contained  in  the  Report,  Congress  on  May  27th,  1778,  Re- 
solved, "  that  no  person  hereafter  appointed  upon  the 
Civil  Staff  of  the  Army  shall  be  entitled  to  any  rank 
therein  by  virtue  of  such  Staff  appointment."  Under  the 
operation  of  this  resolution  it  was  deemed  necessary,  when 
an  Officer  was  chosen  Deputy  Adjutant  General  of  a 
Department,  to  authorize  him  by  resolve  of  Congress  to 
retain  his  rank  in  the  Line  if  that  were  intended. 

General  Washington  did  not  view  with  favor  these 
various  resolves  looking  to  the  confinement  of  all  rank 
and  command  to  Line  Officers.  Not  that  he  would  for 
one  moment  trench  upon  their  hard  earned  privileges  ; 
but  there  was  a  certain  class  having  commissions  in  the 
Army  at  large — for  instance  his  Aids,  like  Hamilton,  and 
others  having  Brevet  rank  only,  whom  he  wished  to  have 
the  right  of  placing  in  command  of  troops  when  he  saw 
proper  for  any  reason  to  do  so.  This  right  he  exercised, 
though  it  never  failed  to  raise  a  feeling  of  indignation  in 
the  minds  of  the  Line  Officers.  Colonel  Hamilton  left 
the  General's  family  in  1781.  It  has  been  said  that  if  he 
did  not  seek  the  misunderstanding  that  brought  this 
about  he  was  glad  that  it  arose.  It  gave  him  the  oppor- 
tunity he  coveted,  to  take  command  and  distinguish  him- 
self in  the  field. ^ 

He  solicited  an  assignment  as  Lieut. -Colonel  from  the 
Commander-in-Chief,  and  in  answering  Gen.  Washing- 
ton said  :— "  I  maintain  I  have  a  perfect  right  to  place  Offi- 
cers situated  like  you  in  command  of  troops,  but  Officers 
of  the  Line  contend  that  it  is  a  hardship  and  reflection  on 
them  to  introduce  those  holding  commissions  in  the 
Army  at  large  into  commands  of  some  permanence,  and 
with  the  men  they  have  had  the  trouble  to  discipline  and 
bring  into  the  field."  He  had  in  his  mind  when  writing 
this  his  recent  assignment  of  certain  Brevet  Officers,  which 
raised  such  a  noise  about  his  ears  by  the  State  lines 
affected,  that  he  never  repeated  the  experiment. 

Mr.  John  Laurens,  after  having  rejected   the  honor  on 

1  Unfortunately  for  Col.  Hamilton,  when  he  left  the  General's 
Staff  he  was  without  an  occupation.  Notwithstanding  his  predilec- 
tions in  the  Colonel's  favor  the  General  would  not  give  him  com- 
mand in  a  regular  establishment.  He  finally  scraped  together  some 
stray  companies,  and  formed  a  Battalion  of  Light  Infantry  for  him. 
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one  occasion,  was  chosen  a  T,ieut. -Colonel  in  the  Army 
and  sent  to  the  southward/  There  were  still  others 
around  headquarters  seeking  like  honors,  and  they  had 
not  only  the  ear  but  the  sympathy  of  the  Commander-in- 
Chief.  Tench  Tilghman  was  appointed  Lieut. -Colonel  in 
the  line  to  date  back  to  April  i,  1777,  the  day  he  became 
Aide-de-Camp  to  Gen.  Washington.  Dr.  James  McHenry 
[afterwards  Secretary  of  War]  a  volunteer  Aide  to  LaFay- 
ette  was  chosen  Major  in  the  U.  S.  Army.  On  the  same 
day  [May  25,  1781]  Congress  resolved:  "that  Officers 
not  annexed  to  any  line,  serving  in  the  family  of  the 
Commander-in-Chief,  and  those  serving  as  aids  to  other 
general  officers  shall  retain  the  rank  they  now  hold,  and 
be  eligible  to  commands  on  detachments,  when  the  Com- 
mander-in-Chief or  the  commander  of  a  separate  De- 
partment shall  think  proper."  This  radical  change  in 
the  position  of  Officers  in  the  Army  at  large  was  effected 
at  Gen.  Washington's  instance,  and  was  in  conformity 
with  his  well  known  views  on  the  subject. 

From  the  end  of  the  Revolutionary  War  to  1799, 
officers  of  the  Line  on  Staff  duty  were  considered  as  on 
detached  service.  Sometimes  they  served  with  and  at 
others  without  increased  pay. 

In  his  letter  to  McHenry,  Secretary  of  War,  December 
13,  1798,  proposing  a  Reorganization  of  the  Army,  Lieut. 
General  Washington  said  : — "  Existing  laws  contemplate, 
and  with  good  reason,  that  the  Aides-de-camp  of  General 
Officers,  except  the  Commander-in-chief,  shall  be  taken 
from  the  regiment.  But  they  do  not  provide  that  when 
so  taken,  their  places  shall  be  supplied  by  others.  It  is 
conceived  that  this  ought  to  be  the  case.  The  principle 
of  the  establishment  supposes,  for  example,  that  three 
officers  to  a  company  of  a  given  number  are  a  just  and 

due  proportion But,  though  the  place  of  an 

officer  in  his  regiment  ought  to  be  supplied  upon  any 
such   removal,    he   ousht  not    to   lose   his   station    in   his 


'  Colonel  Laurens  was  finally  commissioned  and  sent  South 
where  he  was  known  and  had  family  influence,  with  the  hope  that 
prejudice  would  not  impair  his  usefulness  with  the  troops  from  his 
section.  When,  however,  Liet.-Col.  Henry  Lee  left  his  Legion  in 
1782,  Laurens  took  his  place,  which  caused  much  trouble,  and  threat- 
ened for  a  time  to  break  up  that  famed  organization. 
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regiment,  but  ought  to  rank  and   rise  as   though   he  had 
continued  to  serve  in  it."^ 

He  likewise  suggested  that  the  grades  from  which  Aides- 
de-Camp  were  selected  should  be  regulated  by  law,  to 
prevent  a  multiplication  of  superior  grades  to  fill  such 
positions. 

These  suggestions  were  embodied  in  the  law  of  March 
3d,  1799,  reorganizing  the  Army:  Section  6,  provided  : — 
"  That  when  any  Officer  shall  be  detached  from  a  Regi- 
ment to  serve  as  an  Aid  to  a  General  Officer,  or  as  an 
Assistant  or  other  Inspector  ;  or  as  an  Assistant  to  the 
Quartermaster-General  by  whatsoever  name,  or  as  an  As- 
sistant to  the  Adjutant  General  by  whatsoever  name,  the 
place  of  such  Officer  shall  be  supplied  by  promotion  or 
new  appointment,  or  both,  as  may  be  recjuisite  :  but  the 
Officer  detached  shall  nevertheless  retain  his  station  in  his 
Regiment,  and  shall  rank  and  rise  therein  in  the  same 
manner  as  if  he  had  not  been  detached."  The  General 
gave  as  a  reason  for  establishing  this  rule,  that,  if  it  were 
not  done,  and  an  Officer  Avas  taken  from  his  Company  to 
fill  one  of  the  stations  alluded  to,  it  would  follow  that  the 
Company  would  be  deficient  in  Officers,  to  the  prejudice 
of  the  service. 

This  rule  contained  whatever  of  wisdom  an  eight-year 
war  had  taught  on  this  interesting  subject.  If  this  country 
could  produce  a  Board  of  Military  Officers  capable  of 
advising  wisely  upon  the  organization  of  an  Army  in  its 
every  detail,  the  one  in  session  at  Philadelphia  in  the 
latter  part  of  1798,  might  justly  claim  attention.  C.  C. 
Pinckney,  the  accomplished  scholar  and  soldier,  who  had 
made  the  profession  of  arms  a  study  from  youth  ;  Alex- 
ander Hamilton,  the  Confidential  Aide  of  the  Commander- 
in-Chief  through  the  most  trying  years  of  the  Revolution, 
and  whose  latent  powers  for  command  were  now  it 
seemed  to  find  a  fitting  field  for  action  ;  lastly,  the  vene- 
rated and  renowned  leader  in  that  struggle — General 
Washington  himself,  presided  at  its  sittings.  Whatever 
opinions  this  Board  expressed  on  military  subjects  were 
bound  to  receive  careful  attention.      Now,   what  was  the 

'  This  letter  was  written  from  Philadelphia  where  the  Lieut.  Gen. 
and  two  Major  Generals  were  devising  measures  to  bring  the  newly 
created  Army  in  an  efficient  state  into  the  field. 
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reason  for  the  rule  recommended  regarding  Officers  de- 
tached on  Staff  duty  ?  It  was  that  unless  the  complement 
of  Company  Officers  was  maintained,  the  efficiency  and 
discipline  of  the  service  would  be  impaired.  Solicitude  for 
the  good  of  the  service  lay  at  the  foundation  of  the  principle. 
The  thought  of  impairing,  how  little  soever,  the  machinery 
of  the  military  system  to  favor  a  selected  few  Officers,  was 
as  far  from  the  minds  of  those  patriots  and  soldiers,  as  the 
stars,  fixed  in  the  Heavens,  are  from  one  another. 

With  the  melting  away  of  the  war  cloud,  came  the  dis- 
banding of  the  Army  of  '98  and  '99.  The  law  under  con- 
sideration disappeared  with  it.  In  a  modified  form  it  re- 
appeared, never  up  to  this  day  to  depart  again,  in  the 
Act  of  January  nth,  1812.  That  Act,  to  raise  an  ad- 
ditional force  in  anticipation  of  the  War  with  Great 
Britain,  by  Section  5  provided  : — "that  when  an  Officer  is 
detached  to  serve  as  Brigade-Major  or  Aide,  or  as  an 
Assistant  to  the  Adjutant  General  or  Inspector  General 
on  the  appointment  of  a  General  Officer,  or  as  Adjutant 
or  Quarter-Master  on  the  appointment  of  a  Colonel,  he 
shall  not  thereby  lose  his  rank."  There  was  no  provision, 
as  in  the  previous  case,  for  filling  the  vacant  place  of  the 
Officer  detached.  The  result  was  that  the  Regiments 
were  so  depleted  of  Officers  and  the  service  thereby  so 
injured,  that  detaching  line  Officers  for  duty  in  some 
Staff  Departments  was  prohibited  by  law  before  the  two 
years'  war  was  over.^ 

Thus  far  the  law  when  existing  at  all,  since  its  intro- 
duction in  [778,  and  under  various  phases,  had  been  per- 
fectly just  so  far  as  the  rights  of  individuals  were  concerned. 
The  officers  to  whom  it  applied  were  simply  detached 
from  their  commands,  as  Instructors  at  West  Point,  Act- 
ing Inspectors  General  and  the  like  to-day.  Any  acci- 
dent of  service  might  send  them  back  again.  Except  the 
Engineers,  Staff  Departments  as  they  are  now  known,  did 
not  exist  at  the  date  of  enacting  this  last  law."  No  officer 
of  the  line  would  willingly  enter  a  temporary  place  if  he 
hnd  no  security  that  his  permanent  one  would  be  retained 
for  him  ;  and  although  custom  had  secured  him,  law  made 
him  safer. 

By    Chapter    52,    Act    March   3,    1813,'    the  Adjutant, 

1  Section  20,  Act  March  30,  1814.     2  /.  ^,^  Jan.  11,  1812.     3  Mili- 
tary T^aw.s. 


8i 

Quartermaster  and  Inspector  General's  Departments  were 
Reorganized  upon  ^  permanent  basis.  Brevet-rank  of  the 
grades  of  Colonel,  Major  and  Captain  was  given  the  ap- 
pointees. At  the  option  of  the  President  officers  could 
be  transferred  from  the  Line  to  those  Departments.  When 
so  transferred,  they  received  the  pay  and  emoluments  of 
their  Staff  rank,  but  still  retained  their  commission  in 
the  Line,  rising  in  their  regiments  as  though  they  were 
serving  therewith. 

This  law,  though  in  appearance  following  in  the  foot- 
steps of  its  predecessors,  was  vitally  different  from  them  in 
its  operation,  and  set  up  a  right  for  Staff  Officers  that  was 
unnecessary,  uncalled  for,  and  susceptible  of  being  per- 
verted, as  it  subsequently  was  by  some  of  them,  to  the 
most  selfish  ends.^  The  fact,  making  this  change,  was  that 
the  Staff  Departments  were  by  this  law  made  permanent. 
Each  was  as  much  a  fixed  establishment  as  any  regiment  of 
the  Line.  There  was  no  call  for  the  law  on  the  plea  of 
equity  therefore,  for  no  one  taken  now  from  the  line  and 
transferred  to  the  Staff  was  moved  from  a  permanent  to 
a  temporary  office.  The  granting  of  Brevet  rank  with  its 
pay  and  emoluments  gave,  presumably,  all  transferred 
officers  rank  and  pay  beyond  what  they  enjoyed  in  the 
Line.  There  existed  here,  therefore,  no  reason  for  allow- 
ing the  Staff  appointee  to  retain  his  place  in  his  regiment. 

There  is  no  reason  for  charging  the  makers  of  this  law 
with  a  desire  to  discriminate  between  faithful  servants  of 
the  public  ;  particularly  as  against  that  class  of  officers 
who,  when  the  shock  of  battle  came,  were  to  stand  in  the 
breach.  Yet  that  is  exactly  what  the  law  did.  If  among 
the  transferred  officers  alojie,  efficient  commanders  for  the 
troops  were  to  be  found,  then  there  was  a  good  reason 
for  the  law.  But  this  was  not  so.  The  history  of  the 
war  of  1812  subsecjuent  to  this  period  proves  that,  nor 
did  any  one  ever  imagine  it.  Much  more  probable  is  it 
that  the  law  was  the  result  of  inadvertence  ;  a  failure  to 
discriminate  between  the  favors  here  granted  Staff  Officers, 
and  the  rights  before  secured  them  when  taken   from   the 

1  Not  that  they  knowingly  did  so.  No  more  high-minded  Officers 
have  adorned  our  service  than  some  who  held  for  years  to  two  com- 
missions. A  man  can  do  a  very  selfish  thing  and  still  not  know  that 
fact,  especially  when  the  matter  calling  for  action  is  one  affecting  his 
rights,  either  real  or  supposed. 


Line  ;  though  the  difference  between  the  two  cases  was 
fundamental.  Or,  it  may  have  been  enacted  under  the 
influence  of  such  young  and  ambitious  men  as  Winfield 
Scott,  who  sought  distinction  by  any  and  all  means. 

There  should  be  a  reason  for  granting  any  set  of  offi- 
cers such  priviliges  :  but  was  there  any  ?^  The  law  made 
the  Staff  Departments  as  permanent  as  any  other  part  of 
the  Army.  It  increased  the  rank,  pay  and  emoluments  of 
those  transferred.  What  more  could  reasonable  men 
ask  ?  Nothing.  Yet  they  were  granted  more.  To  them 
was  the  reserved  right  given  of  reentering  their  regiments 
at  will,  and  in  the  meanwhile  keeping  those  below  them 
out  of  proper  and  equitable  promotion. 

The  reduction  of  1815,  sweeping  most  of  the  Staff  out 
of  existence,  it  was  provisionally  retained  by  the  President; 
and  was  made  permanent  the  followingyear,  with  all  the 
rights  and  privileges  of  the  organizing  Act  of  1S13.  The 
War  Department  decided  to  take  the  Line  commissions 
from  those  who  were  now  put  in  the  permanent  Staff  De- 
partments of  the  Army,  and  to  promote  regularly  to  fill  the 


'  Note. — It  has  been  suggested  that  the  true  theory  upon  which 
the  law  was  based  was  this  : — To  leave  the  way  open  for  the  return  to 
the  Line  of  a  Staff  officer  who  was  not  suited  to  his  Staff  duties.  This 
is  a  fine  theory,  but  it  does  not  accord  with  facts.  In  the  RevoUuion- 
ary  Army  the  right  to  his  Line  rank  was  secured  to  a  Staff  appointee 
as  a  mere  act  of  justice  to  a  man  who  was  being  sacrificed  ;  for  this 
was  the  light  in  which  duty  in  the  Staff  Departments  was  viewed  in 
those  days.  In  lygg,  the  same  thing  was  secured  the  officer  detached 
on  Staff  duty,  because  as  an  act  of  justice  his  permanent  place  should 
not  be  taken  from  him  ;  his  Staff  duty  being  but  temporary.  But  the 
3d  March  Act,  i8i3.>changed  the  whole  aspect  of  affairs.  When,  un- 
der this  Act,  as  perpetuated  in  1816,  Capt.  Nourse,  A.  A.  G.,  was 
kept  in  the  Line  was  it  that  he  might  enter  the  regiment  ?  far  from  it. 
He  stood  on  his  rights  under  the  law,  though  the  War  Department 
had  taken  him  from  the  regimental  roster.  Was  first  Lieutenant  Kir- 
by  given  his  Line  rank  that  he  might  go  back  to  his  old  place  if  he 
were  not  suited  to  the  Staff?  The  Board  in  the  case  reported  he  had 
rights  under  the  law,  and,  like  Nourse  stood  out  on  those  rights; 
neitlier  had  any  intention  (if  we  may  judge  from  their  actions)  of  re- 
turning to  their  regiments. 

The  fact  is  that  down  to  1813  the  right  to  hold  tlie  Line  commis- 
sion was  simple  justice  ;  after  that  justice  was  not  considered  in  the 
matter  ;  and  what  before  was  a  right,  now  became  a  discriminating 
favor.  There  is  no  process  by  which  the  Staff  appointee  can  be  com- 
pelled to  give  up  his  appointment  if  he  be  incompetent,  so  this  theoiy 
is  incapable  of  doing  anything  practical. 
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vacancies  thus  created.  This  was  accordingly  done. 
But  this  state  of  things  was  short  lived.  A  ist  Lieut, 
of  Artillery,  who  was  enjoying  the  rank,  pay  and  emolu- 
ments of  a  Staff  Major,  discovered  he  was  deprived  of 
some  of  his  rights.  A  Board  of  officers  was  convened  to 
investigate  the  subject  and  give  an  opinion.  They  turned 
to  the  law,  quickly  decided  the  matter,  and  of  course  in 
favor  of  the  officer.  The  Brevet- Major  with  all  his  con- 
freres were  sent  back  to  their  Line  positions,  to  keep  their 
juniors  out  of  deserved  promotion  when  a  vacancy  occur- 
red. How  completely  at  last  had  the  benificent  law  enacted 
under  the  auspices  of  General  Washington  been  perverted  ! 
Slight  changes  had  been  made  therein  which  scarcely 
made  any  show  on  the  surface  ;  and  yet  that  which  was 
intended  at  first  to  protect  equally  the  rights  of  officers 
and  the  interests  of  the  service,  now  ignored  the  latter  and 
trampled  under  foot  the  former. 

Some  officers  appointed  to  the  Staffs  from  a  sheer  love 
of  fairness  resigned  their  Line  commissions,  and  got  out  of 
the  way  of  those  whom  they  could  promote  ;  but  the  great- 
er part  did  not.  To  one  who  had  not  thought  on  the 
subject  it  might  seem  out  of  the  range  of  possibilites  that 
a  subaltern  could  ever  had  been  at  the  same  time  Adju- 
tant General  of  the  Army.  Yet  had  this  occurred  before 
the  war  of  1861  no  one  could  have  thought  it  strange. 
A  Major  of  Artillery  was  for  years  Adjutant  General," 
with  the  attendant  increase  in  rank,  pay  and  emolument ; 
and  it  is  within  the  memory  of  those  who  style  themselves 
young  Officers,  when  a  Captain  of  Artillery  was  Adjutant 
General  of  the  U.  S.  Army.* 

The  law  Reorganizing  the  Quarter-Master's  Deparment 
in  1838,  provided,  that  when  Officers  were  taken  from  the 
Line  for  Assistant  Quarter-Masters,  they  should  relinquish 
their  rank  therein,  and  be  separated  from  the  Line  of  the 
Army.  This  proper  and  just  provision  lived  two  days.  It 
was  repealed,  and  the  old,  obnoxious  law  given  full  sway. 
Officers  on  the  Staff  continued  to  hold  to  their  Line  com- 
missions without  rhyme  or  reason;  the  only  result  being  to 

1  For  instance.  Captains  James  D.  Graham,  and  Wm.  Turnbull  of 
the  Topographical  Engineers  ;  and  Captain  Brant,  Q.  M. 

2  General  Roger  Jones. 

3  General  Samuel  Cooper.     (See  Register  1853.) 
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keep  those  below  them  in  their  regiments  from  rising. 
This  tide  of  affairs  received  a  check  in  1846,  by  the  law 
now  upon  the  Slaute  books,  and  which  requires  an  Officer 
when  his  line  rank  equals  his  Staff  rank,  to  elect  which 
he  will  keep  permanently.  This  was  a  great  point  gained  ; 
but  still  the  law  fell  short  of  what  it  should  have  been  ; 
which  was  to  make  permanent  and  sweeping  the  pro- 
vision in  the  Act  Reorganizing  the  Quarter-Master  Depart- 
ment in  1838;  which  was  so  quickly  repealed;  separating 
at  once  the  Staff  appointee  from  the  Line  upon  the  issuing 
of  his  Staff  Commission.  It  is  true,  that  under  the  influ- 
ence of  the  War  Department,  Staff  appointees  have  of 
recent  years  given  up  their  Line  commissions.  But  under 
the  law  it  is  optional  with  them  whether  they  do  it  or  not. 
There  is  no  reason  why  any  Officer  should  be  allowed 
to  hold  two  commissions  in  the  permanent  military 
establishment  at  the  same  time.  It  is  a  privilege  that 
readily  leads  to  abuse  ;  there  is  not  a  single  redeeming 
feature  connected  with  it.  It  will  be  an  act  of  wisdom 
when  laws  that  set  up  such  privileges  are  swept  from  the 
Statute  books. 

III. 

It  is  apprehended  that  no  one  who  takes  the  trouble 
to  study  up  the  matter  will  doubt  but  that  the  War  De- 
partment properly  construes  the  law  for  promotion  as 
enacted  in  181 2,  retained  since,  and  practiced  to-day.^  The 
Staff  Departments,  beginning  with  the  Adjutant  Generals 
and  ending  with  the  signal  Corps,  have  a  perfectly  equit- 
able rule  secured  them  by  the  law  of  1851.  This  is  right 
and  proper.  It  secures  throughout  the  Departments  reg- 
lar  promotion  by  seniority  ;  a  method  that  seems  best  in 
our  service,  and  the  only  one  that  with  us  can  stand  the 
test  of  experience. 

The  law  secures  lineal  promotion  to  the  Staff   Depart- 

'  There  have  been  some  irregularities  in  this  practice  of  recent  date. 
Major  Gordon,  late  of  5th  Cavalry,  Capt.  Parker,  gth  Cavalry,  and 
others,  were  reappointed  by  President  Grant  from  citizen  life.  The 
Attorney  General,  Mr.  Williams,  gave  an  opinion  (Nov  20,  1874, 
Vol.  14,  pg.  497  .Opinions)  that  such  appointments  were  illegal.  This 
act  of  Cieneral  Grant  was  precisely  like  that  of  Jefterson  in  the  case 
of  Colonel  Hammond  and  1st  Lieut.  Clark.  The  Senate,  however, 
in  the  latter  cases  promptly  rejected  the  nominations. 
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ments.  This  is  not  true  for  the  Line.  It  is  submitted  that 
this  should  be  the  case. 

A  retrospective  glance  will  bring  to  mind  the  fact,  that 
when  General  Washington  took  commanti  of  the  Army  in 
1775,  he  strove  to  sink  all  local  organizations  into  the 
greater  one  of  the  Continental  Army;  and  that  one  great 
means  to  this  end  in  his  mind  was  promotion  by  seniority. 
He  recommended  that  the  first  General  Officers  it  was 
necessary  to  create  after  his  assumption  of  command 
should  be  promoted  by  seniority — the  ranking  Brigadier 
to  a  Major  General,  and  the  ranking  Colonel  to  a  Briga- 
dier, and  it  was  done.  The  spirit  of  his  letters  show  that, 
had  it  been  possible  for  him  to  do  so,  he  would  have 
applied  the  same  rule  to  the  whole  Army,  rigidly,  in  all  its 
grades.  Through  local  prejudices,  Colonial  interference, 
and  other  disturbing  causes,  that  was  at  once  seen  to  be 
impracticable.  He  then,  in  deference  to  these,  proposed 
regimental  promotion.  Congress,  however,  substantially 
recommended  the  method  we  now  have,  to  be  applied  to 
the  troops  from  each  State,  and  it  was  adopted.  But  it  is 
an  important  fact  that  these  methods  of  i)romotion  were 
based,  not  on  enlarged  views,  or  considerations  affecting 
the  public  weal ;  but  were  adopted  through  deference  to 
narrow  minded  jealousies,  that  would  confine  the  public 
vision  to  the  limits  of  a  particular  State. 

Five  years  and  a  half  of  war  tested  the  system.  Hear 
what  General  Washington  has  to  say  now  : — "  Our  pres- 
"  ent  mode  of  promotion  is  regimental  to  Captain  inclu- 
"  sively,  and  in  the  line  of  the  State  afterwards.  But  1 
"  am  convinced  as  well  from  the  reason  and  justice  of  the 
"thing  as  from  several  conversations  I  have  held  with 
"  some  of  the  most  judicious  Officers  of  the  Army,  that  it 
"  would  be  more  agreeable  to  it  that  all  promotion  should 
"  be  lineal  instead  of  regimental,  in  every  State  line,  for 
"which  reason  I  shall  recommend  the  measure  to  ('on- 
"  gress  for  the  new  establisliment  of  the  Army."  This  was 
the  reorganization  of  October  21,  1780.  The  plan  was 
adopted  by  Congress  ;  and  from  May  25,  1781,  to  the  end 
of  the  war,  lineal  promotion  was  the  rule  for  the  troops  of 
each  State.  No  one  dreamed  of  promoting  from  one 
State  into  the  regiments  raised  by  and  belonging  to 
another. 

Lineal    promotion,   therefore,   when  it    was   made    the 
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rule  for  the  Army,  was  based  on  reason   and  justice,  and 
the  wishes,  of  the  most  judicious  officers. 

When  General  Washington  became  President  he  did 
not  establish  this  same  rule  for  the  Army  of  the  United 
States.  It  may  seem  strange  that  one  of  his  experience, 
and  who  appreciated  the  importance  of  proper  rules  of 
promotion,  should  have  failed  to  inaugurate  in  the  new 
Army  those  he  described  as  founded  in  reason  and  jus- 
tice ;  for  if  this  were  so  in  1780,  it  was  equally  true  in 
1789.  Instead,  however,  the  system  that  had  been  dis- 
carded in  1780,  was  adopted.  This  seems  a  remarkable 
thing  for  President  Washington  to  sanction,  and  to  under- 
stand which  requires  a  careful  consideration  of  the  cir- 
cumstances attending  the  adoption  of  the  Army,  existing 
in  1789,  by  the  Constitutional  Government. 

The  force  authorized  by  the  Congress  of  the  Confed- 
eration, and  which  by  Act  of  September  29,  1789,  was 
recognized  as  the  Military  Establishment  of  the  United 
States,  consisted  of  one  Battalion  of  Artillery  of  4  com- 
panies, and  one  Regiment  of  Infantry  of  8  companies. 
A  Battalion  was  added  to  the  latter  April  30,  1790,  and 
with  it  formed  a  three  battalion  regiment.  Promotion 
was  confined  to  arm,  for  no  one  wished  for  interchange 
between  the  Infantry  and  Artillery.  As  there  was  only 
one  Regiment  of  Infantry  all  promotion  from  necessity 
was  confined  to  the  Regiment.  The  same  was  true  for 
the  Battalion  of  Artillery.  A  three  Battalion  Regiment 
of  Infantry  was  added  by  Act  March  3,  17,97.  This  was 
several  months  recruiting  and  perfecting  its  organization 
enough  to  admit  having  any  regular  rule  of  promotion 
apply  to  it.  Two  years  elapsed,  therefore,  after  the 
troops  were  taken  on  the  regular  Constitutional  Establish- 
ment before  there  was  an  opportunity  for  anything 
except  regimental  promotion.  In  the  meantime  numer- 
ous vacancies  happened,  securing  the  advancement  of 
one  Captain  and  many  lesser  grades  by  the  regimental 
rule.  On  April  9,  1792,  the  first  nominations  were  made 
upon  the  principle  of  promotion  by  arm,  and  consisted  . 
of  the  advancement  of  three  Captains  of  the  ist  to  be 
Majors  in  the  2d  Regiment  of  Infantry.  This  was  two 
years  and  a  half  after  the  adoption  of  the  Constitutional 
Army.  It  was  time  enough  for  the  Regimental  system  of 
promotion    to    have    fastened    itself    upon    it,   and    this 
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through  necessity.  In  promoting  to  Field  Officers  the 
regimental  rule  was  now  abandoned,  and  should  have 
been  for  all  grades.  That  it  was  not,  was  due,  perhaps,  to 
the  supposed  inconvenience  attending  the  transfer  of 
subalterns,  among  the  scattered  posts  of  the  frontier 
where  the  troops  all  were ;  ^  to  the  want  of  care  on  the 
part  of  those  in  authority  to  see  that  impartial  justice  was 
meted  out  to  all,  even  the  lowest ;  and  perhaps  to  the 
disregard  of  those  affected,  to  this  discrimination  against 
them  ;  for  it  cannot  be  doubted,  had  the  subalterns 
attempted  to  have  an  even  rule  of  promotion  applied  to 
all  grades  alike,  President  Washington,  from  his  well- 
known  views  on  this  subject,  would  have  acceded  to  their 
request. 

It  was  thus,  that  the  present  rules  obtaining  in  the 
Regular  Army  for  promotion  were  established. 

It  is  objected  to  a  change  from  the  regimental  to  the 
strictly  lineal  system,  ist.  It  is  inconvenient  and  ex- 
pensive.    2d.  It  tends  to  destroy  regimental  pride. 

Regarding  the  first  it  may  be  answered  that  incon- 
venience and  expense  are  of  far  less  moment  than  the 
right  of  officers  to  keep  ahead  of  their  juniors  ;  than  the 
.establishment  of  a  just,  even  rule  of  promotion,  affecting 
alike  the  whole  body.  Does  not  this  inconvenience  and 
expense  attend  the  promotion  of  Field  Officers  .'  Does  it 
not  equally  attend  the  promotion  of  additional  2d  Lieu- 
tenants ?^  Can  this  be  urged  as  a  reason  for  having  one 
rule  for  the  upper  and  lower  grades,  and  another  and  dis- 
tinct rule  for  the  intermediate  grades  .■'  "  The  rights  of 
promotion  should  be  guarded  as  sacredly  as  the  vestal 
flame."  The  plea  of  inconvenience  and  expense  sounds 
chilling  to  him  who  stands  senior  in  his  grade,  and  sees 
his  juniors  passing  over  his  head.  Those  who  use  this 
argument  are  not  those  who  sufifer  from  its  uneven  and 
relentless  operation. 

To  the  second  objection  it  is  answered  that  in  this  way 


1  They  were  scattered,  a  few  at  a  post,  from  the  head  waters  of  the 
Allegheny  river  to  Marietta  and  below,  with  the  most  difficult  com- 
munication between  them. 

2  For  various  rulings  concerning  this  class  see  Scott's  Digest,  pg. 
126. 


regimental  pride  is  being  purchased  at  too  high  price.  ' 
It  is  doubtful  if  the  proposed  change  would  diminish  it  to 
any  appreciable  degree  ;  and  if  it  did,  it  follows  on  the 
same  principle  that  pride  in  a  particular  x\rm  would  be 
correspondingly  enhanced. 

But  for  the  true  soldier,  who  loves  his  profession,  there 
is  no  need  of  such  stimulant.  It  is  mocking  the  noblest 
impulse  in  the  breast  of  man — love  of  justice — to  urge 
such  objections  while  rights  that  should  be  inviolable  are 
trampled  in  the  dust.  The  Army  Register  for  1879  is  a 
living  reproach  to  the  advocates  of  regimental  promotion. 
Take  the  list  of  First  Lieutenants  of  Artillery.  An 
old  and  gallant  soldier,  who  won  his  spurs  on  the  field, 
with  nothing  against  him  officially  or  personally,  has  been 
already  since  that  Register  was  published  overslaughed 
by  four  of  his  juniors.  Ask  him  what  he  thinks  of  regi- 
mental pride  ;  if  it  solaces  him  for  being  left  behind  in  the 
race  of  life. 

It  is  said  that  when  a  regiment  is  depleted  in  battle 
regimental  promotion  secures  to  the  survivors  a  just 
reward,  which,  if  the  lineal  rule  prevailed,  would  be  reaped 
perchance  by  others  far  from  the  post  of  danger.  To  this 
it  is  answered  that  the  alternation  of  regiments  in  various, 
sections  would  right  such  hardships  in  the  long  run;  that 
he  who  fought  to-day  would  on  general  principles  reverse 
the  situation  to-morrow,  so  good  and  evil  would  come  to 
all  alike.  When,  however,  an  officer  is  overslaughed, 
there  is  no  relief;  no  compensating  good  flows  to  him  from 
any  source.  Besides,  if  there  is  anything  in  this  objec- 
tion, it  proves  too  much.  It  proves  that  regimental  pro- 
motion should  extend  to  the  Field  officer,  for  it  is  absurd 
to  say  that  they,  who  have  commanded,   are  not  equally 

1  Other  nations  do  not  entertain  any  fears  of  lowering  regimental 
Esprit  de  Corps  by  lineal  promotion.  It  is  the  practice  in  each  of 
the  great  Divisions  into  which  the  British  Indian  Army  is  divided. 
In  Italy,  Russia  and  Austria,  promotion  is  lineal,  also  in  Germany. 
Exception  in  favor  of  extraordinary  merit  is  always  made  in  all 
countries  save  ours.  But  all  those  above  enumerated  do  not  fear 
lowering  regimental  Esprit  by  lineal  promotion.  In  fact  the  German 
Army  is  the  most  exclusive  in  the  world  ;  regimental  Esprit  is  culti- 
vated there  in  a  particular  manner  ;  still  their  system  is  lineal. 

In  the  English  Artillery  it  is  the  rule,  as  the  Royal  Artillery  is  all 
in  one  regiment. 

See  Gen.  Upton's  Report  on  Armies  of  Asia  and  Europe. 


deserving,  with  subalterns,  of  being  benefitted  by  casual- 
ties occurring  on  the  battlefield. 

Nor  does  it  always  happen  that  those  present  on  the 
field  reap  the  benefit  resulting  therefrom.  Far  from  it. 
Without  searching  for  instances  to  prove  this,  it  will  be 
necessary  only  to  cite  the  case  of  a  certain  regiment  that 
in  one  of  the  recent  Indian  wars  was  depleted  in  Second 
Lieutenants.  Applications  were  made  by  others,  in  the 
same  arm  of  service,  to  be  transferred,  with  the  under- 
standing that,  if  approved,  they  would  repair  to  the 
field,  that  then  seemed  to  be  the  bivouac  of  death. 
Among  those  who  were  anxious  to  effect  such  transfer 
were  the  ranking  officers  of  that  grade  in  the  arm  ;  some 
had  been  commissioned  for  years,  and  had  won  their 
commissions  in  the  great  struggle  of  their  country  for  its 
life.  All  applications  were  unfavorably  considered  by  the 
Secretary  of  War.  The  companies  were  left  to  fight  with 
a  reduced  number  of  Officers.  The  vacancies  were  kept 
open,  and  filled  several  weeks  afterwards  by  graduating 
cadets,  who  went  at  once  into  the  service  over  the  heads 
of  many  who  had  served  their  country  for  years.  Where 
is  thejustice  in  a  system  of  promotion  that  renders  such 
things  possible  .''  Talk  of  inconvenience  and  expense  ;  'of 
a  loss  of  regimental  pride  ;  cold  and  forbidding  indeed 
is  the  sound  to  him  who,  for  honorable  promotion,  is  will- 
ing to  face  a  treacherous,  inglorious  foe;  but  is  compelled 
to  stand  idly  by  while  others,  his  juniors,  reap  the  prize, 
to  gather  which  he  would  willingly  have  risked  his  life. 

A  system  which  has  been  in  use  nearly  a  century  must 
be  based  on  real  or  supposed  justice  and  equity.  Our 
law  of  promotion  is  an  exception.  Primarily  it  came  from 
some  of  the  colonies  copying,  so  far  as  they  could,  the 
English  system  ;  the  only  one  with  which  they  were  famil- 
iar. When  the  question  of  justice  was  being  discussed 
lineal  promotion  throughout  all  grades  was  resolved  on 
and  adopted.  The  importance  of  this  fact  cannot  be 
overestimated  in  this  discussion.  The  circumstances  that 
led  under  our  Constitutional  government  to  the  rules  that 
have  now  become  law,  have  been  detailed  at  length,  and 
need  not  be  recapitulated.  When  the  system  had  once 
fastened  itself  on  the  Army,  the  spirit  of  conservatism, 
the  opposition  to  change  on  the  part  of  Officers  who  were 
not  affected  by  its   hard  and  unequal   bearing,  have  re- 
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tained  it,  spite  of  its  iniquitous  workings,   to   which   the 
Army  Register  of  1879  bears  am]>le  witness. 

The  Army  should  have  a  law  of  promotion  that  works 
with  uniformity  in  all  the  parts  thereof.  If  the  rule  of 
seniority  applies  to  the  Staff,  to  the  Field  Ofificers  and 
additional  Second  Lieutenants  of  the  line,  there  is  no 
good  reason  for  excluding  First  and  Second  Lieutenants 
from  its  benefits. 
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